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IN THE 
''upreme Court of Appeals of Virginia 
AT RICHMOND 
1 LORENCE R. GABLE, in her own right and 
trading as California Oil Service ............ Petitioner 
~ v. 
W. R. BINGLER ......................... . Respondent 
PETITION FOR WRIT OF ERROR AND 
SUPERSEDEAS . 
. 
To the Honorable Chief Justice and Justices of the Supreme 
Court of Appeals of Vfrginias 
Your petitioner, Florence R. Gable, in her own right and 
trading as California Oil Service, respectfully represents that 
,. - she is aggrieved by a final judgment entered by the Corpora-
tion Court of Charlottesville on the 5th day of April, 1940, 
in an action at law therein pending, in which she was a defend-
ant and W. R. Bingler was plaintiff. Your petitioner presents 
herewith a transcript of the record in said case and prays 
that a writ of error may be granted her from the judgment 
complained of and a supersedeas to said order may be award-
.ed by this Honorable Court. 
SATEMENT OF FACTS. 
On Friday, March 3, 1939, at about 10 :30 o'clock,· in the 
morning, the plaintiff, W. R. Bingler, who is a plum-
2* her, *was working on one of the gasoline pumps at 
an automobile service station in Charlottesville, Vir-
ginia, owned by Mrs. Florence R. Gable, one of the def end-
ants in this suit, and operated by her under the style of Cali-
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fornia Oil Service. The pump was situated just off the edge 
of a concrete drive-way and plaintiff was standing in the 
driveway with his back or side toward the eastern entrance 
of the driveway, in which position he was struck by an auto-
·111obile driven by Willard E. Jameson. 
lt appears that on the morning of the accident, at approxi-
mately 10 o'clock, T. C. Ritchie, who was a customer of the 
station, had been driving an automobile owned by Ritchie 
Electric Company, a partnership consisting of T. C. Ritchie, 
Elizabeth R. Ritchie, and Robert F. Ritchie, and ran out of 
gasoline in the neighborhood of the station. Ritchie left his 
car at the point where it had stopped and walked into the 
service station and stated he had run out of gas down the 
street. He testifies that he did not see Willard E. Jameson 
at that time but addressed his remarks to E. C. Jameson and 
J. C. Omohundro. Thereupon, J. C. Omohundro, a regular 
employee of the station, drew a can of gasoline from one of 
the tanks and put the can down on the ground. Willard E. 
Jameson picked up the can and walked with it down to the 
Ritchie car, poured the gasoline in the automobile tank, got 
in the car, started it, and drove it back to the station. On 
entering the station over the concrete driveway, upon the edge 
0£ which the plaintiff, Bingler, was standing, he failed ~o 
stop and ran into plaintiff, ca~sing the injuries complained 
of. 
3* *There is little question about the negligence of 
Willard E. Jameson, or the right of plaintiff to recover 
against him. The main issue here is the question of agency 
·--whether Willard E. Jameson at the time of the injury was 
the servant or agent of defendant, Florence R. Gable, acting 
· within. the scope of his employment. On this phase of the 
case the uncontroverted facts are that Mrs. Gable had two 
regular employees, i.e., E. C. Jameson and J. C. Omohundro, 
both of whom had worked for her for some time; that E. C. 
Jameson was regarded as station manager. Since January, 
1939, Willard· E. Jameson, a cousin of E. C. Jameson, and a 
boy about twenty years of age, had been employed as a helper 
... 
, I 
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at the station on Saturdays and Sundays, as a substitute for 
- one of the regular employees who took alternate weekends off 
from work, and once or twice on other days when one of the 
regular employees was sick. Due to the illness of Omohundro, 
,vmard E. Jameson had worked at the station the day before 
the accident. As to Willard E. Jameson's connection with 
the station, or status, on the day of the accident, the evidence 
is conflicting. Plaintiff, supported by several witnesses, tes-
tified that Willard E. Jameson was seen at the station prior 
to the accident performing the duties of an attendant. E. C. 
Jameson and Willard E. Jameson bgth testified that Willard 
was working at the station the morning of the accident, but 
the testimony of both of these men is directly contradicted ·by 
prior written, signed statements, and by prior testimony of 
Willard E. Jameson in the Police Court when Willard E. 
Jameson was charged with reckless driving; the testi-
4* mony on *that occasion being definitely and categori-
cally to the effect that Willard E. Jameson was not 
working for Mrs. Gable at the time of the accident. Mrs. 
Gable, Hugh Miller, her assistant, and the former employee, 
· J. C. Omohundro, testified that Willard E. Jameson was not 
working at the station the day of the accident. It is not ques-
tioned that both E. C. Jameson and J. C. Omohundro were 
,,v·orking, and Mrs. Gable says that Willard E. Jameson was 
only employed to relieve one of the regular men. It appears 
that when Willard E. Jameson was needed at the station it 
was the custom of E. C. Jameson to consult Mrs. Gable, and, 
after securing her consent, employ Willard E. Jameson as a 
day-helper; that J. C. Omohundro never employed Willard 
and had no authority to secure the services of anyone in con-
nection with the work at the station. 
At the time the gasoline was taken from the station by 
\,Villard E. Jameson, Mr. Ritchie appears to have been talk-
ing to E. C. Jameson in the office with reference to some 
electric wiring (Ritchie being an electrical engineer), and 
that Omohundro called to him to ask if the keys were in the 
car, to which Ritchie replied that they were. It was at that 
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time- that Willard E. Jameson picked up the can of gasoline 
which Omohundro had drawn from the tank and set down, 
and remarked to Omohundro-"1'11 take it down for you," 
and there being no reply from Omohundro walked off with 
the gasoline. 
ASSIGNMENTS OF ERROR. 
Petitioner avers that the Trial Court committed 
5* *error in the following particulars-
• ( 1) That it refused to set aside the verdict of the jury as 
contrary to the law and the evidence presented at the trial; 
(2) That the Court erred in giving to the jury, over the 
objection of Counsel for the defendant, certain instructions 
offered by the plaintiff, and in refusing certain instructions 
offered by the defendant, and in amending certain other in-· 
structions offered by the defendant : 
( 3) That the Court erred in failing to set aside the verdict 
of the jury on the ground that it awarded damages against 
Florence R. Gable, this petitioner, as principal, and failed to 
a ward damages against Willard E. Jameson, co-defendant, 
who was the actual operator of the car involved in the acci-
dent; 
( 4) That the Court erred in failing to set aside the verdict 
Gn account of improper statements made by Counsel for the 
plaintiff in his closing argument to the jury; 
( 5) That the Court erred in failing to set aside the verdict 
on the ground that the damages awarded were excessive. 
ARGUMENT. 
Counsel for petitioner feel that the evidence presented by 
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:he plaintiff is far from satisfactory. Every witness intro-:-
dnced was contradicted in some important particular, and 
E. C. Jameson and \Villard E. Jameson, the main witnesses, 
and, in fact, the only witnesses, who testified as to the fact 
of employment, admitted on the witness stand that they ha..g 
made prior contradictory statements. These two wit-
6* nesses seem to have *been influenced by the subsequent 
discharge by Mrs. Gable of E. C. Jameson, and to have 
been motivated by the definite desire to secure revenge for 
such discharge-to have been carrying out the threat made 
by E. C. Jam son to Mr. Hugh Mill er, as testified to by him 
at pp. 153-154 of the Manuscript Record,-
\ 
·Mrs. Gable treated me badly, and if there is anything under 
heaven I can do to ruin her I am going to do it." 
Counsel for petitioner call particular attention of the Court 
to the refusal of the Trial Court to give Instruction E, re-
quested by this defendant. Defendant's view of the case, 
which from the evidence might very well have been the view 
taken by the jury, is that Willard E. Jameson was not em-
ployed by Mrs. Gable to work on the day of the accident; that 
he picked up the case of gasoline and carried it to the car 
and drove the car back to the station with the approval and 
implied consent of the employee, J. C. Omohundro; that Omo-
hundro had no authority from petitioner to procure assistance. 
Indeed, at Page 163 of the Manuscript Record, he testifies-
"I had no po~er of either hiring him or firing him." 
From these circumstances, it seems to Counsel that it was 
imperative that the jury should have been instructed on the 
subject of the liability of Mrs. Gable for an act committed 
by one performing a service with the knowledge, consent and 
approval of Omohundro. And, in order to cover that phase 
of the case, Instruction E was offered as follows-
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7* *"E. 
"The Court instructs you that if you believe from the evi-
dence that Omohundro, the employee of the defendant, Flor-
ence R. Gable, had no authority from Florence R. Gable to 
employ assistants at the filling station, then the said Florence 
R. Gable cannot be held liable for the negligence of one whom 
Omohundro may have, by express request or implication, with-
out the knowledge or consent of Mrs. Gable, secured to render 
se1~vices for a customer at the station." 
It is true that the Court offered to amend the instruction 
and give it with the addition of the following-
"But if you believe that Willard E. Jameson took the gaso-
line from ·Omohundro or from the premises, with his consent, 
·or with the consent of E. C. Jameson, to put it in the Ritchie 
car, in order to drive it to the station, then Willard E. Jame-
son was acting as agent for Mrs. Gable." 
Counsel for defendant refused to accede to. this amendment 
proposed by the Court and the Court having declined to give 
the instruction without the amendment, the action of the Court 
was excepted to. 
It is earnes~ly insisted that the instruction. as offered is a 
correct statement of the law, and that the amendment sug- · 
gested by the Court is in direct conflict with the instruction 
as offered and is not a correct statement of law. 
In support of this instruction as offered, ~e ref er to-
Taylor v. Balta. & 0. R. Co., 118 Va. 817. 
In that case, the conductor of a railroad train requested the 
· assistance of a bystander to help unload freight from the 
train. In unloading the freight the bystander, whose 
8* *assistance had been requested, was injured and he 
filed suit against the Company. Plaintiff insisted that 
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· by reason of the request by the conductor the relationship 
of master and servant was established. In deciding the ques-
tion the Court of Appeals held that this was not the case, and 
in the opinion by Whittle, J., said-
"W e are satisfied from the pleading and evidence not only 
that·the ·freight conductor ·had no authority to create the re-
lation of master and servant between the Company and the 
plaintiff, bttt also tha·t he had no intention of establishing any 
contractural relations between ·them. On the contrary, it is 
obvious that what occurred amo'1nted merely to a request hY. 
the conductor of an acquaintance to perform a casual service 
for his accommodation, which was responded to in the same 
spirit of good fellowship, without either promise or expecta-
tion of reward." 
In Board of Trade Co. v. Cralle, 109 Va. 246. 
I 
Plaintiff was injured in an elevator operated by a boy who 
had been requested to perform that service by one of the 
regular elevator boys in the building. The regular elevator 
boy, who made the request, was one Oscar Zachary, and at 
the conclusion of the evidence counsel for defendant offered 
this instruction, which was rejected by the Court: 
t 
~'Even if the jury believe from the evidence that the plaintiff 
was injured while a passenger upon the elevator of the de-
fendant and that such injury was caused by the negligence of 
the per~on operating it, if they also believe that such person 
was directed to operate it by Oscar Zachary, without tha 
lmO\yledge· or means of knowledge, or consent, or authority of 
the defendant, they will find for the defendant." 
In commenting on this instruction, Buchanon, J., 
9* *in delivering the opinion of the Court, said-
"I t also seems to be settled that the master is liable for the 
8 Supreme Court of Appeals of Virginia 
negligence of a person employed by his servant in the prose- • 
cution of the master's business, or of a person who assists his 
servant at his request, provided the servant had expressed or 
-implz'.ed authority to secure assistance, and the negligent act 
complained of was done within the scope of the employment." 
After the discussion, the opinion concludes--
"It follows from what has been said that the Court is of 
opinion that the Trial Court erred in giving plaintiff's in-
struction No. 1 and in refusing to give the defendant's re-
jected instruction, and that for those errors its judgment must 
be ·reversed." 
It is submitted that "Instruction E" offered and refused 
by the Court in this case is based on the same theory as that 
\vhich was offered and refused in the Cralle case, and for the 
refusal of which the Court of Appeals reversed that decision. 
In other words, the doctrine laid down is the familiar rule 
that the master is not liable for the acts of one secured. em-
ployed, or obtained by a servant who had no authority to ob-
tain such assistance. In defendant's view of the case, that is 
exactly what happened here, and defendant confidently sub-
mits that the jury should have been properly instructed in this 
regard. 
Counsel for defendant further ·submit that it is apparent 
that a fair and impartial verdict was not rendered by the jury 
in this case. 
10* *During the argument to the jury, Counsel for de-
fendant referred to the testimony of Hugh Miller as 
it appears at Page 163 of the Manuscript Record, to the effect 
that E. C. Jameson had threatened to "ruin Mrs. Gable." It 
is believed that this reference to the testimony given in the 
trial of the case was entirely proper. But, in the closing 
argument, Counsel for plaintiff used language which, we sub-
. mit, was improper and highly prejudicial-
Florence R. Gable vs. W. R. Bingler 9 
"Gentlemen of the Jury, you give me the judgment and I'll 
guarantee it will not ruin Mrs. Gable; I'll guarantee it will n~t 
hurt Mrs. Gable." 
The only possible construction of this language is that. it 
conveyed to the jury in no uncertain terms the information 
that Mrs. Gable carried insurance which would protect her 
against any judgment rendered. It is true that subsequently 
the Court indicated that it would enteredin a motion for a 
mistrial on this account, and that the motion was not made. 
Counsel at that time felt that the jury would be able to dis-
regard the information conveyed and decide the case on its 
merits. Subsequently, however, the jury returned a verdict 
for the full amount claimed in this damage suit, and the ver-
dict was against Florence M. Gable alone. No verdict was 
found against the actual tort f easor, Willard E. Jameson. 
Under recent decisions of this Court, contrary to the former 
rule, this form of verdict is probably not fatally defective, but, 
· it is submitted, it furnishes conclusive evidence that 
l 1 * the jury, acting on the *statement of Counsel for 
plaintiff, found against a party defendant who was 
protected by insurance and acquitted the driver of the car, the 
actual perpetrator of the negligent act who, so far as the jury 
knew or was advised, was not insured. This situation, coup-
led with the contradictory evidence upon which the liability 
of this defendant was based, indicate clearly that the jury was 
· improperly influenced in arriving at its verdict, and that the 
verdict should therefore have been set aside. 
. In view of the errors so committed, as hereinbefo~e com-
plained of, you~ petitioner respectfully prays that a writ of 
error and supersedeas may be granted and awarded to her 
for the judgment of the Corporation Court of the City of 
Charlottesville hereinbefore mentioned, and that the same 
may be reviewed and reversed, and that the judgment of the 
Trial Court may be set aside and final judgment entered for 
your petitioner, or that a new trial be allowed and directed 
under the conditions and directions which this Court may 
give said Trial Court. 
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Your petitioner further certifies that a copy of this peti-
tion and brief was duly delivered to Defendant's Counsel of.. 
record on the 2nd day of August, 1940, and she prays that 
at the discretion of the Court her Counsel may be permitted 
to present this application for a writ of error orally to the 
Court, or to some Justice thereof as designated 
12* *by this Honorable Court. 
Respectfully submitted, 
FLORENCE R. GABLE, 
in her own right, and trading as California Oil Service. 
· By Counsel. 
PERKINS, BATTLE & MINOR, 
Counsel for Petitioner. 
We, the unders_igned practicing attorney in the Supre111:e 
Court of Appeals of Virginia, do certify that in our opinion 
the judgment complained of in the foregoing petition should 
be reviewed. 
Given under our hands this 2nd day of August, 1940. 
JOHN S. BATTLE 
C. VENABLE MINOR 
Received August 3, 1940. 
1\1. B. WATTS, Clerk. 
Writ of error granted an~ supersedeas awarded. 
Bond $12,000.00. 
GEORGE L. BROWNING 
Received Sept. 11, .1940. 
1\.1. B. W. 
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page 1 ~VIRGINIA: 
IN THE CORPORATION COURT OF THE CITY OF 
CHARLOTTESVILLE 
W. R. BINGLER 
v. 
T. C. RITCHIE, 
in his own right, T. C. Ritchie, Elizabeth B. Ritchie 
and Robert F. Ritchie, trading as Ritchie Electric 
Company, Florence R. Gable, in her own right, and 
Florence R. Gable, trading as California Oil Service, 
and Willard E. Jameson. 
Pleas before the Corporation Court of the City of Char-
lottesville, November Term, 1939. 
BE IT REMEMBERED, that heretofore on the 6th day 
of November, 1939, came the plaintiff in the above entitled 
action, and caused to be returned to the Clerk's Office of the 
aforesaid Court his notice of motion for judgment in torf 
against the above named defendants; which said notice, being 
duly executed upon all of the defendants on November 4th, 
1939, except Willard E. Jameson as to whom it was not ex-
ecuted, and returnable before said Court on November 20th, 
1939, is in words and figures following, to-wit:-
NOTICE OF MOTION 
You, and each of you, are hereby notified that on 
page 2 rthe 20th day of November, 1939, at 10 A. M., ·or 
as soon thereafter as counsel may be heard, I will· 
move the Corporation Court of the City of Charlottesville, 
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Virginia, at the Court House thereof within said City ot 
Charlottesville, for a judgment against you, jointly and sev-
erally, for the sum of Ten Thousand Dollars, ($10,000.00), 
which sum, at least, is due and owing to me by you, as dam- · 
ages, by reason of the following facts, to-wit: 
.l 
FIRST: That heretofore, to-wit : On the 3rd day of March, 
1939, at about 10 A. l\.f., in the City of Charlottesville, Vir-
ginia, I was engaged in changing gas pumps and putting signs 
on said gas pumps at the establishment of the California Oil 
Service on the north side of Preston Avenue, when you, Wil-
lard E. Jameson, drove a certain Plymouth Coach, Virginia 
license plate No. 224,933, into the eastern entrance to said 
establishment of said California Oil Service, off of said Pres-
ton Avenue, and it thereupon became your duty to bring and 
keep said vehicle under careful and complete control, and to 
drive and manage the same with such care as an ordinary 
prudent person would exercise, and to anticipate the presence 
of others within and near said entrance, and at all times to 
have due regard to the physical conditions there obtaining 
and the protection of life, limb and property of others, and to 
drive said vehicle at a moderate and careful and prudent rate 
of speed, but notwithstanding your several duties aforesaid, 
you wholly disregarded and negligently and wantonly failed 
in the same in all respects, and you carelessly, negligently, 
wantonly and recklessly drove the said vehicle upon, 
page 3 Hnto, against and over me, and as the proximate 
result whereof, without any fault or negligence on 
my part, I was knocked down and caused to fall on the cement 
surface of one of the driveways within said establishment, 
and I was thereupon and thereby lacerated, bruised, torn 
and crushed and suffered bruises, contusions, lacerations, 
and sprains, thereby injuring my nerves, flesh and bones 
and crippling my legs, and breaking the bonds in one of my 
legs, and causing me great pain, distress and permanent in-
juries; and, 
SECOND : That heretofore, to-wit : On the 3rd day of 
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March, 1939, at about 10 A. M., in the City of Charlottes-
ville, Virginia, I was engaged in changing gas pumps and 
putting signs on said gas pumps at the establishment of the 
California Oil Service on the north side of Preston A venue, 
when Willard E. Jameson, servant and agent of you T. C. 
Ritchie, in your own right, T. C. Richie, Elizabeth B. Richie, 
and Robert F. Richie, trading as Richie Electric Company, 
Florence R. Gable in your own right and Florence R. Gable, 
trading as California Oil Service, and each of you, acting 
within the scope of the employment and in and about your 
business, drove a certain Plymouth Coach, Virginia license 
plate No. 224,993, into the ea~tern entrance to said establish-
ment of said California Oil Service off of said Preston Ave-
nue, and it thereupon became his duty, as your agent and 
servant aforesaid, to bring and keep said vehicle under care-
ful and complete control, and to drive and manage the same 
with such care as an ordinary prudent person would exer-
cise, and to anticipate the presence of others with-
page 4 tin and near said entrance and driveways within said 
entrance, and at all times to have due regard to 
the physical conditions there obtaining and the protection 
of life, limb and property of others, and to drive said vehicle 
at a moderate and careful and prudent rate of speed, but 
notwithstanding his several duties aforesaid, and when act-
ing as your agent and servant as aforesaid, and within the 
scope of his employment, he wholly disregarded and neg-
ligently and wantonly failed in the same in all respects, and 
he carelessly, negligently, wantonly and recklessly drove the 
said vehicle upon, into, against and over me, and as the proxi-
mate result thereof and whereof, without any fault or negli-
gence on my part, knocked me down and caused me to fall on 
the cement surface of one of the driveways within said estab-
lishment, and I was thereupon and thereby lacerated, bruised, 
torn and crushed and suffered bruises, contusions, lacer-
ations and sprains, thereby injuring my nerves, flesh and 
hones and crippling my legs, and breaking the bones in 
one of my legs, and causing me great pain, distress and 
permanent injuries; and, 
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As a further result of the injuries caused by you and 
JOUr servant's negligence aforesaid, I have been caused from 
thence hitherto to suffer great mental anguish and physical 
pain and will continue so to suffer, and will be obliged to pay 
and expend divers sums of money, aggregating the sum of at 
least $1,500.00 in and about endeavoring to be relieved and 
cured of said injuries; and, 
As a further result of the in juries caused by 
page 5 ~you and your said servant's carlessness, reckless-
ness and negligence aforesaid, I have been force4 
to lose a great deal of time from my business, which absence 
has caused me to lose large sums by way of earnings and will 
cause me to lose additional sums in the future by reason of the 
loss of many of my customers who -have, due to my absence~ 
gone elsewhere to have their needs served and fulfilled. 
By reason of the said expenditures, and injuries, and suf-
fering and losses in my business, all of which are the proxi-
mate result of your negligence and the negligence of your 
servant, I have suffered dameges to the extent of Ten Thous-
and Dollars, ($10,000.00) . 
Wherefore, judgment will be asked at the hands of the 
said Court at the time and place hereinabove set out. 
Given under my hand this 2nd .day of November, 1939. 
Respectfully 
W. R. BINGLER 
C. ARMONDE PAXSON, p. q. 
PLEA OF FLORENCE R. GABLE 
Filed November 29, 1939 
The said defendant, Florence R. Gable, individually and 
trading as California Oil Service, by her attorney, comes and 
says that she is not guilty of the premises in this action 
laid to her charge in manner and form as the plaintiff has 
complained. And of this the said defendant puts 
page 6 ~herself upon the country. 
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PERKINS, BATTLE & MINOR 
I 
ATTYS. FOR FLORENCE R. GABLE .. 
Attys. for Florence R. Gable. 
Filed November 29, 1939 
State of Virginia, 
County of Albemarle, to-wit: 
This day personally appeared before me, Florence V. 
Culin, a notary public in and for the County aforesaid, in 
the State of Virginia, Florence R. Gable who made oath 
before me in my said county that she did not own, operate. 
or control individually or trading as California Oil ~ervice, 
the Plymouth Coach automobile de.scribed in the notice of 
motion filed in this action ; that at the time of the accident 
complained of Willard E. Jameson, the operator of said 
Plymouth Coach automobile was not the agent and servant 
of this affiant. · 
FLORENCE R. GABLE 
Subscribed and sworn to before me. this 29th day of 
November, 1939. 
My commission expires the 4th day of May, 1942. 
FLORENCE V. CULIN, Notary Public 
DEMURRER 
Filed November 22, 1939 
The defendant, T. C. Richie, in his own right: 
paoge 7 ~ T. C. Richie, Elizabeth B. Richie and Robert 
F. Richie, trading as Richie Electric Company, 
say that the notice of motion in this action is not sufficient 
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in Ia w, and state that the grounds of demurrer relied on to 
be as follows : 
That the notice of motion alleges that Willard E. Jameson 
is the servant and agent of T. C. Richie, in his own right, 
and T. C. Richie, Elizabeth ·B. Richie and Robert F. Richie, 
trading as the Richie Electric Company, and also the ser-
vant and agent of Florence R. Gable, in her own right, and 
Florence R. Gable, trading as California Oil Service, and 
that the said Richies and the said Florence R. Gable are in-
dependent defendants to this action and the said Willard 
E. Jameson cannot be the servant and agent of all of the 
defendants ~s alleged in said notice of motion, and fails 
to allege the legal relationship between the principal def en-
dants which constitutes Willard E. Jameson their agent and 
also fails to state ~hether the said Jameson is the joint or 
separate agent of said defendants. 
T. C. RICHIE, in his own right, 
T. C. RICHIE, ELIZABETH B. RICHIE, 
and ROBERT F. RICHIE, TRADING AS 
RICHIE ELECTRIC COMPANY 
By Counsel 
WALKER & TAYLOR, p. d. 
ORDER 
Pecember 7, 1939 
This day came the plaintiff, W. R. Bingler, by counsel, 
and came the defendants, T. C. Richie in his own 
page 8 ~right, and T. C. Richie, Elizabeth B. Richie and 
Robert F. Richie, trading as Richie Electric Com-
pany, by counsel, and the Court having heard argument upon 
the demurrer filed by said defendants is of the opinion that 
said demurrer should be sustained. 
IT IS THEREFORE ORDERED that the demurrer 
filed by said defendants be and the same is hereby sustained~ 
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but. leave is hereby granted the plaintiff to amend his notice 
of motion. 
PLEA OF T. C. RICHIE AND OTHERS 
Filed January 2, 1940 
The defendants, T. C. Richie, in his own right, T. C. 
Richie, Elizabeth B. Richie and Robert F. Richie, trading 
as Richie Electric Company, by their attorneys, come and 
say that they are not guilty of the premises in this action 
]aid to and charged in manner and form as the plaintiff 
hath complained. And of this, the said defendants put them-
selves upon the country. 
T. C. RICHIE, in his own right 
T. C. RICHIE, ELIZABEH B. RICHIE 
and ROBERT F. RICHIE, trading 
as RICHIE ELECTRIC COMPANY 
By Counsel 
WALKER & TAYLOR, p. d. 
SPECIAL PLEA OFT. C. RICHIE AND OTHERS 
Filed January 2, 1940 
For plea to said plaintiff's notice of motion, the 
page 9 ~ef endants, T. C. Richie, in his own right, T. C. 
Richie, Elizabeth B. Richie and Robert F. Richie, 
trading as Richie Electric Company, say that at the time 
the plaintiff received the injuries complained of, the auto-
mobile which struck and injured the plaintiff was not under 
the control management or operation of the said defendants 
and that Willard E. Jameson was not acting as their agent, 
servant or employeee · at the time the alleged injuies occurred. 
And this the said defendants are ready to verify. 
., 
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T. C. RICHIE 
ROBERT F. RICHIE 
ELIZ. B. RICHIE 
Vv ALKER & TAYLOR, p. d. 
State of Virgina, 
County of Albemarle, to-wit: 
Subscribed and sworn to before me, Ida L. Andrews, a~ 
Notary Public in and for the State and County aforesaid, in 
my County, this 2nd day of January, 1940. 
IDA L. ANDREWS, Notray Public 
AMENDED NOTICE OF MOTION 
An Amended Notice of Motion was served on the def en-
dant, Willard E. Jameson, January 6, 1940, and returned 
executed to the Clerk's Office January 16, 1940, and is in 
words and figures following, to-wit: · 
You and each of you are hereby notified that I, W. R. 
Bingler, plaintiff herein, did on the 6th day of 
page 10 rNovember, 1939, in the above named Court, file 
my original Notice of Motion against you and each 
of you for damages in the sum of Ten Thousand Dollars 
($10,000.00) and now, by leave of Court, do hereby notify 
you that my said Notice · of Motion is her.eby amended so 
as to read as follows : 
FIRST : That heretofore, to-wit: On the 3rd · day of 
.March, 1939, at about 10 A. M. in the City of Charlottes-
ville, Virgina, I was engaged in changing gas pumps and 
putting signs on said gas pumps at the establishment of the· 
California Oil Service on the north side of Preston A venue, 
when you, Willard E. Jameson, drove a certain Plymouth· 
Coach, Virgina license plate No. 224,993, into the eastern 
entrance to said establishment of said California Oil Service 
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off of said Preston A venue, and it thereupon became your 
duty to bring said vehicle and keep said vehicle under care-
ful and complete control, and to drive and manage the same 
with such care as an ordinary prudent person would exercise, 
and to anticipate the presence of others within and near 
said entrance, and at all times to have due regard to the 
physical conditions there obtaining and the protection of 
life, limb and property of others, and to drive said vehicle 
at a moderate and careful and prudent rate of speed, but 
notwithstanding your several duties aforesaid, you wholly 
disregarded and negligently and wantonly failed in the same 
in all respects and you carelessly, negligently wantonly and 
recklessly drove the said vehicle upon, into, against and over 
me, and as the proximate result whereof, without any fault 
or negligence on my part, I was knocked down 
page 11 rand caused to fall on the cement surface of one 
of the driveways within said establishment, and 
I was thereupon and thereby lacerated, bruised, torn and 
crushed and · suffered bruises, contusions, lacerations, and 
sprains, injuring my nerves, flesh and bones and crippling 
my legs, and breaking the bones in one of my legs, and caus-
ing me great pain, distress, and permanent injuries; and, 
SECOND: That heretofore, to-wit: On the 3rd day 
of March, 1939, at about 10 A. M. in the City of Charlottes-
ville, Virginia, I was engaged in changing gas pumps and 
µutting signs on said gas pumps at the establishment of the 
California Oil Service on the North side of Preston A venue, 
when Willard E. Jameson,- servant and agent of you, Florence 
R. Gable, in your own right and Florence R. Gable, trading 
as California Oil Service, T. C. Richie, in your own right, 
T. C. Richie, Elizabeth B. Richie, and Robert F. Richie, 
trading as Richie Electric Company, and each of you acting 
within the scope of· his employment and in and about your 
business, drove a certain Plymouth Coach, Virginia license 
plate No. 224,993, into the eastern entrance to said estab-
lishment of said California Oil Service off of said Preston 
A venue, ·and it thereupon became his duty, as your agent and 
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servant aforesaid, to bring said vehicle and keep said vehicle 
under careful and complete control, and to drive and man; 
age the same with such care as an ordinary prudent person 
"vould exercise, and to anticipate the presence of others with-
in and near said entrance and driveways within said entrance, 
and at all times to have due regard to the physical conditions 
there obtaining and the protection of life, limb and 
page 12 ~property of others, and to driye said vehicle at a 
moderate and careful and prudent rate of speed, 
but notwithstanding his several duties aforesaid, and when 
acting as your agent and servant as aforesaid, he wholly 
disregarded and negligently and wantonly failed in the same 
in all respects, and he carelessly, negligently, wantonly and 
recklessly drove the said vehicle upon, into, against and over 
me, and as the proximate result thereof and whereof, without 
any fault or negligence on my part,· knocked me down and 
caused me to fall on the cement surface of one of the drive-
ways within said establishment, I was thereupon and thereby 
lacerated, bruised, torn and crushed and suffered bruise~, 
contusions, lacerations and sprains, thereby injuring my 
nerves, flest and bones and crippling my legs, and breaking 
the bones in one of my legs, and causing me great pain, 
distress and permanent injuries; and 
THIRD : That heretofore, to-wit: On the 3rd day of 
l\Iarch, 1939, at about 10 A. M., in the City of Charlotte~-
ville, Virgina, I was engaged in changing gas pumps and put-
ting signs on said gas pumps at the establishment of the Cali-
fornia Oil Service on the north side of Preston Avenue, when 
vVillard E. Jameson, servant and agent of you T. C. Richie, in 
your own right, T. C. Richie, Elizabeth B. Richie and Robert 
F. Richie, trading as Richie Electric Company, and each of 
you, acting within the scope of his employment and in and 
about your business, drove a certain Plymouth Coach, Vir-
ginia license plate No. 224,993, into the entrance entrance 
to said establishment of said California Oil Eervice off of 
said Preston A venue, and it thereupon became his 
µage 13 ~duty, as your agent and servant aforesaid, to bring 
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and keep said vehicle under careful and complete 
control, and to drive and manage the same with such care as 
an ordinary prudent person would exercise, and to anticipate 
the presence of others within and near said entrance and drive-
ways within said entrance, and at all times to have due regard 
to the physical conditions there obtaining and the protection 
of life, limb and property of others, and to drive said vehicle 
at a moderate and careful and prudent rate of speed, but not-
withstanding his several duties aforesaid, and when acting 
as your agent and servant as aforesaid and within the scope 
of his employment, he wholly disregarded and negligently an~ 
wantonly failed in the same in all respects and he carelessly, 
negligently, wantonly and recklessly drove the said vehicle 
upon, into, against and over me, as the proximate result 
thereof and whereof, without any fault or negligence on m~ 
part, knocked me down and caused me to fall on the cement 
surface of one of the driveways within said establishment, and 
I was thereupon and thereby lacerated, bruised, torn and 
crushed and suffered bruises contusions, · lacerations and 
~prains, thereby injuring my nerves, flesh and bones and 
crippling my legs, and breaking the bones in one of my legs 
. and causing me great pain, distress and permanent injuries; 
and 
FOURTH: That heretofore, to-wit: On the 3rd day of 
March, 1939, at about 10 A. M. in the City of Charlottes-
ville, Virginia, I was engaged in changing gas pumps and 
putting signs on said gas pumps at the establishment of the 
California Oil Service on the north side of Preston A venue, 
when Willard E. Jameson, servant and agent of 
page 14 ryou, Florence R. Gable, in your own right and Flor-
ence R. Gable, trading as California Oil Service, 
and each of you, acting within the scope of his employment 
and in and about your business, drove a certain Plymouth 
Coach, Virginia license plate No. 224, 993, into the eastern 
entrance to said establishment of said California Oil Service 
off of said Preston A venue, and it thereupon became his duty, 
as your agent and servant aforesaid, to bring and keep said 
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vehicle under careful and complete control, and to drive and 
manage the same with such care as an ordinary prudent per-
son would exercise, and to anticipate the presence of others 
within and near said entrance and driveways within said 
entrance, and at all times to have due regard to the physical · 
conditions there obtaining and the protection of life, limb and 
property of others, and to drive said vehicle at a moderate 
and careful and prudent rate of speed, but notwithstanding 
his several duties aforesaid, and when acting as your agent 
and servant as aforesaid and within the scope of his employ-
ment he wholly disregarded and negliglently, wantonly and 
recklessly drove the said vehicle upon, into, against and over 
me, and as the proximate result thereof and whereof without 
any fault or negligence on my part, knocked' me down and 
caused me to fall on the cement surface of one of the drive-
ways within said establisnment, and I was thereupon and 
thereby lacerated, bruised, torn, and crushed and suffered 
bruises, contusions, lacerations and sprains, thereby injuring 
my nerves, flesh and bones and crippling my legs, and break-
ing. the oones in one of my legs, and causing me great pain, 
distress and permanent injuries; and 
As a further result of the in juries caused by you 
page 15 rand your servant's negligence aforesaid, I have 
been caused from thence hitherto to suffer great 
mental anguish and physical pain and will continue so to 
suffer, and will be obliged to pay and expend divers sums of 
money, aggregating the sum of at least $1,500.00 in and about 
endeavoring to be relieved and cured of said injuries; and, 
As a further result of the injuries caused by you and your 
said servant's carelessness, recklessness and negligence afore-
said, I have been forced to lose a great deal of time from my 
business, which absence has caused me to lose large sums by 
way of earnings and will cause me to lose additional sums in 
the future by reason of the loss of many of my custo·mers 
who have, due to my absence, gone elsewhere to have their 
needs served and fulfilled~ 
By reason of the said expenditures, and injuries, and suf-
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ferings and losses in my business, all of which are the proxi-
mate result of your negligence and the negligence of your 
servant, I have suffered damages to the extent of Ten Thous-
and Dollars, ($10,000.00). 
Wherefore, judgment will be asked at the hands of the 
said Court against you and each of you at such time as this 




C. ARMO~DE PAXSON, p. q. 
To: W. E. Jameson 
You are hereby notified that judgment will be 
page 16 rasked against you on the foregoing AMENDED 
NOTICE OF MOTION in the Corporation Court 
of the City of Charlottesville, on Monday, January 22nd, 
1940, at 10 A. M., or as soon thereafter as counsel may be 
heard. This case is now pending in said Court. 
Respectfully, 
W. R. BINGLER 
By Counsel. 
ORDER 
January 27th, 1940 
It appearing to the court that Willard E. Jameson, one of 
the defendants herein, is an infant a~d less than twenty-one 
years of age, on the motion of the plaintiff, the court doth 
appoint H. E. Belt, a discreet and competent attorney at law, 
as guardian ad litem to such infant. 
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PLEA OF WILLARD E. JAMESON 
BY GUARDIAN AD LITEM 
Filed March 27th, 1940. 
For plea to notice of motion exhibited against Willard E. 
Jameson, an infant under the age of twenty-one years, by 
H. E. Belt, his guardian ad litem appointed by this court as 
a COll).petent and discreet attorney at law to defend his inter-
ests herein, says that he is not guilty of the premises in this 
action laid to and charged in manner and form as the plaintiff 
hath complained, and of this the said Willard E. 
page 17 rJameson puts himself upon the count.tr. 
WILLARD E. JAMESON 
By, H. E. Belt, Guardian ad litem. 
State of Virginia, 
County of Albemarle, to-wit: 
Taken, sworn to and subscribed before me, Mabel Tolley, 
a notary public of and for the County aforesaid in the State 
of Virginia, within my said County this 27th day of March, 
l.940. 
My commission expires the 7th day of September 1943. 
MABEL TOLLEY, 
Notary Public. 
pagel8 rW. R. BINGLER .................. Plaintiff 
v. 
T. C. RITCHIE, 
in his own right, T. C. Ritchie, Elizabeth B. Ritchie, 
Robert F. Ritchie, trading as Ritchie Electric Com-
Florence R. Gable vs. W. R. Bingler 25 
pany, Florence R. Gable, in her own right, and Flor-
ence R. Gable, trading as California Oil Service, and 
Willard E. Jameson . . . . . . . . . . . . . . . . . . Defendants 
Report, in accordance with Rule 21 of the Supreme Court 
of Appeals of Virginia, of the testimony and other incidents 
· of the trial of the above entitled cause tried in the Corpora-
tion Court of the City of Charlottesville before the Hon-
orable A. D. Dabney and a jury, on March 28th and 29th, 
1940, final judgment being entered in said cause on the 5th 
day of April, 1940. 
page 19 rVIRGINIA: 
In the Corporation Court of the City of Charlottes,ville. 
I 
Vv. R. BINGLER ............................ Plaintiff 
v. 
T. C. RITCHIE, 
in his own right, T. C. RITCHIE, ELIZABETH 
B. RITCHIE, and ROBERT F. RITCHIE, trad-
ing as The Ritchie Electric Company, FLORENCE 
R. GABLE, in her own right, and FLORENCE R. 
GABLE, Trading as The California Oil Service, 
and WILLARD E. JAMESON ........ Defendants 
Transcript of Evidence and proceedings, taken in open 
Court, before the Honorable A. D. Dabney, Judge of said 
Court, March 28, and March 29, 1940. 
APPEARANCES: C. Armonde Paxson, Attorney for the 
Plaintiff, W. R. Bingler. 
Walker & Taylor, Attorneys for T. C. 
Ritchie, Elizabeth B. Ritchie, Robert 
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F. Ritchie and the Ritchie Electric . 
Company. 
Perkins, Battle & Minor, Attorneys for 
Florence ~- Gable, and the California 
Oil Service. 
Henry E. Belt, Guardian ad Litem of 
Willard E. Jameson. 
The Jury after being examined on their voir dire, duly 
impaneled and sworn to try the issue joined. 
' 
Mrs. Florence R. Gable, the first witness called by the Plain-
tiff' 'being first duly sworn, testified as follows : 
Examination in chief, by Mr. Paxson: 
Q. You are Mrs. Florence R. Gable? 
A. Yes. 
page 20 r Q. Mrs. Gable do you individually own and 
operate the California Oil Service Station on Pres-
ton Avenue? 
A. I do. 
Q. In March .1939, who was in charge of the operation of 
that service station? 
A. Mr. Emmett--What is his last name--. 
Q. Jameson? 
A. Jameson. Mr. Emmett Jameson. 
Q. How long had he been so employed? 
A. Well I cannot tell exactly, I think he came on before 
Christmas. He had previously been employed by me, but had 
gone to Richmond and came back and I employed him. 
Q. Who took charge, Mrs. Gable, of the payroll? 
A. I did. Mr. Miller and I together. 
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Q. Have you got a copy of your social security tax return 
for the months of January, February, and March 1939? 
A. Yes, my Attorneys have it. 
Q. Will you exhibit it please? Is that paper which you now 
hold a carbon copy of the return for the period mentioned? 
A. It is. 
Q. Does that return indicate whether or not you paid social 
security tax on Willard E. Jameson? 
A. It does. 
page 21 r Q. Will you kindly read to the Court and Jury 
what Mr. Willard E. Jameson's number is? 
A. 230-05-5773. 
Q. That covers the months of January, February and 
March 1939? 
A. Yes. 
Q. The accident, which is the basis of this suit, occurred on 
the 3d of March 1939, will you state whether or not Mr. 
\,Villard E.- Jameson was employed or received any compen-
sation following the date of the accident? 
A. I cannot say, I think he worked the next day. He was 
not employed that day. 
Q. You think that is the only other day following the acci-
dent that he worked? 
. Yes .. 
Q. Did he resign or was he discharged? 
A. I cannot tell. 
Q. Who would know, Mrs. Gable? 
A. I think he resigned. 
Q. Who would know? 
A. I think Mr. Miller and I think Mr. E. C. Jameson 
would know. I think he went to New York about that time. 
Q. Can youJell us how long Willard had been working for 
your, Mrs. Gable? 
A. He commenced in January. He worked Janu-
page 22 rary, February and March. 
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Mr. Paxson : Will you kindly hand that return to the 
Stenographer and have it marked Exhibit Florence R. G. 
No. 1. 
Cross-Examination by Mr. Battle: 
Q. Was Willard E. Jameson working for you at the time 
of this accident, on March 3, 1939? 
A. No, he was not. 
Re-examination by Mr. Paxson: 
Q. How do you know he was not? 
A. Well they never hired a man to work unless they got 
in communication with me. Mr. Jameson, the uncle would 
<:'all me on the telephone, or I would be over there, and he 
would ask me, 'Is it all right for me to put Junie, as he called 
him, on.' He was to work Saturday and Sunday as an extra 
man, that was the only time he was employed. 
Q. Mrs. Gable, you had gotten him assigned a social secur-
ity number? 
A. Yes. 
Q. And you say Mr. E. C. Jameson would know how and 
under what circumstances he left, and that you don't know? 
A. I cannot just recall, I rather think he went back to his 
l\fother in New York. 
Q. That is purely an opinion, is it not? 
A. Yes. 
Q. And you think he worked the day following 
page 23 ~the accident, you don't know about that either do 
you? 
A. I think he did work the day following the accident. The. 
check books will tell. 
Q. Is that how you determine the days he worked? 
A. Yes, we only had two men employed regular, and this 
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boy was employed Saturday and Sunday. If he worked an 
extra day I would keep a memorandum of it or mark it on 
the Calendar. We do not keep a labor book we do not have 
enough to justify it. 
Q. Mr. J. C. O'Mohtmdro was a regular employee, was he 
not? 
A. Yes. 
Q. Hadn't he been ill the day prior to this accident? 
A. He haci been home. 
Q. And the day following the accident· didn't young Wil-
lard Jameson go on back home? 
A. I don't know I was not there, but he was not working 
that day. 
Q. Is the reason you say he was not working on the day 
of this accident, because Mr. Jameson did not call you up? 
A. Yes, I know that for a fact. 
Q. Is that the only basis you say that young Jameson was 
not working on the day of this accident? 
A. That is the only records I kept. I marked it down. 
Q. He didn't go to work that day after the accident, did he? 
A. No, he did'nt work before he just came along there and 
stopped. 
page 24 r Q. That is what somebody told you, you don't 
know when he came there and under what circum-
stances, but you do know he worked the day before this acci-
dent, and that he worked the day following? 
A. I think he worked the day following, the record will 
show. 
Cross-Examination by Mr. Taylor: 
Q. I believe the manager at that station is Mr. Emmett C. 
Jameson, is that correct? 
A. Yes. 
Q. And J.C. Omohundro is regular employee? 
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A. At that time, yes. 
Q. And Willard E. Jameson is part time employee? 
A. Yes. . 
Q. When . Willard Jameson is wanted to work, who cails 
him? 
A. His uncle calls him. 
Q. E. C. Jameson? 
A. Yes. 
Q. He has authority t0 call him? 
A. Yes, he would call when this one is off, he would calJ 
me or he would tell me, I am going to put Junie on, is it all 
right? 
Q. You depended on Emmett Jameson to manage the Fill-
ing Station, is that correct? 
A. Yes. 
Q. What is the nature of the business operated at that place, 
Mrs. Gable? 
page 25 r A. Selling gas and oil. 
Q. Distribution of gas and oil? 
A. Yes. 
Q. Do you send gas to cars which have run out of gas a~ 
points other than the Filling Station? 
A. Not as a rule. 
Q. But it has been done. 
A. It has in this instance, any way. 
Q. Has it been done before that? 
A. I could not say. 
Q. Do you know Mr. T. C. Ritchie·? 
A. Yes. 
Q. Do you know whether he or the Ritchie Electric Com-
pany are Customers of your place? 
A. They are reguiar customers. 
Q. Good customers? 
A. Yes. 
Q. Do you know any reason why, if Mr. Ritchie came to 
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the Station and announced that he had run out of gas, it would 
not be taken to his car by your employees? 
A. I was not there at the time, no. 
Q. So far as your instructions are concerned~ you knovv 
of no reason why it should not be done? 
A. I suppose so. I suppose as an accommodation we would 
do it. 
Re-examination by Mr. Paxson: 
page 26 ~ Q. Mrs. Gable, immediately, or within two or' 
three days following this accident on March 3, 
1939, did -you go to the University Hospital and see Mr. 
Bingler? 
A. Yes, I went to see him. 
Re-cross ~xamination by Mr. Battle: 
I 
Q. Would you mind telling me what that shows you paid 
Willard Jameson during the t~ree months of January, Febrtt .. 
ary and March? (Referring to Exhibit Florence R. G. No. 
1). 
A. $33.75. 
Q. And what did you pay Mr. Emmett Jameson? 
A. Mr. Emmett Jameson, $180.00. 
Q. And what did you pay Mr. Omohundro? 
A. $166.00. 
Q. And Willard was paid $33.75? 
A. $33.75. 
Mr. Battle : We, of course, reserve the right to recall 
Mrs. Gable at the proper time. 
Witness stood aside. 
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Mr. R. L. Reese, another witness for the Plaintiff, being 
duly sworn, testified as follows : 
Examination in chief by Mr. Paxson: 
Q. You are Mr. R. L. Reese is that correct? 
A. Yes, sir. 
Q. Where do you live Mr. Reese? 
A. 1113 Cherry Avenue. 
page 27 ~ Q. What is your business? 
A. Plumbing, Steam fitting work, Mechanic. 
Q. Were you working for yourself in the Spring of 1939, 
or were you employed by someone else? · 
A. Employed by Mr. W.R. Bingler. 
Q. How long have you been so employed? 
A. Well I have been working off and on for Mr. Bingler 
the past fourteen or fifteen years, under him and for him 
together? 
Q. I believe on March 3, 1939, you were working for him 
at the California Oil Service at Preston A venue, is that cor-
rect? 
A. Yes, sir. 
Q. Had you been working there prior to that day? 
A. Several days before that. 
Q. What time did you go to work there and what time did 
you leave? 
A. Went to work at 8 in the morning and leave at 4 in 
the afternoon 8 hours a day. 
Q. Briefly tell the Jury what kind of work you were doing? 
A. When I was working at the California Service. Chang-
ing some pipe lines over at the gas tanks, and putting some 
gas caution labels on the tanks, and taking down the tanks. 
Q. Was most of this work done in the front of the station 
or back? 
A. Some of it done in front and some of it back of the 
~atioo. · 
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page 28 r Q. Can you tell this Court and Jury what per-
sons worked or apparently worked at the Service 
Station duririg that time? 
A. Mr. Jameson was there, and another fellow was there, 
I don't know his name, two others, I don't know the others' 
names. I know Mr. Jameson well. 
A. Yes, sir. 
Q. You say two other people worked there? 
A. Yes, sir the way I understand ~t, they were servicing 
cars and all. 
\ 
At this point the Defendant, Willard E. Jameson was called 
to the bar of the Court. 
Q. Have you ever seen this man before? (Indicating de-
fendant, Willard E. Jameson? 
A. Yes, sir, seen him at the station the day Mr. Bingler 
was hurt, he was there at the time servicing cars. 
Q. Had you seen him the day before? 
A. Yes, sir. 
Q. How about the day before that? 
A. Yes. 
Q. What was he doing there? 
A. Putting gas and oil in cars, wiping off wind-shields, ser-
vicing cars. 
Q. You went to work at 8 o'clock on the morning of March 
3, the day of the accident? 
A. Yes. 
page 29 ~ Q. That was about two hours before the acci-
dent, is that correct ? 
A. Yes, sir. 
A. I don't know whether he was there when I come on or 
not. He was there sometime after that about 9 o'clock. 
Q. How long would you say he had been there prior to the 
accident on that day, before the accident happened? 
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. A. I think as much as an hour or so before the accident 
around 9 o'clock, I first remember seeing him around there. 
Q. Was he dressed any different from the way he had been 
dressed on the previous days? 
. A. I hadn't noticed. Dressed about the same, as well as 
I can remember it. 
Q. On that particular morning you think he had been there 
an hour, tell the Court and Jury what he was doing there, 
if you know. 
A. He filled several cars with gas. 
Q. Did you see him do anything any different that morn-
ing than he had been doing the days previous? 
A. No .. 
Q. About 10 o'clock Mr. Ritchie walked up there? 
.A. Yes. 
Q: Did you see him when he got there? 
, A. Yes, sir. I called there and asked Mr. Jame-
page -30 · }son to have an electrician come over to see about 
changing some wires on the tank I was working 
on, they had to disconnect the wires so I could change the 
tank. He called Mr. Ritchje, and Mr. Ritchie came out there 
and went and looked at it to see what had to be done. 
Q. Did you hear any conversation between Mr. Ritchie 
and the older Mr. Jameson about gas? 
A. Yes, Mr. Ritchie told Mr. Jameson to put some gas in 
a can, that he ran out of gas down the street a piece, and Mr. 
Jameson got a can, looked like a two gallon can, and Mr. 
Jameson drew up the gas and gave it to this boy and told him 
to take it on down and put it in the car, and the boy took it. 
I don't know whether Mr. Jameson told him to bring the 
car up there or not, but some few minutes later, Mr. Bingler 
and myself were standing on this platform, he was working 
on the tank, Mr. Bingler was working on one side with a pair 
of pliers, and I was on the other side with a screw driver, we 
were working on the big ·door. This gas tank sits here this 
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way and this door opens up like this, Mr. Bingler was standing 
like this with his head down, with a pair of pliers, he was on 
the side next to the filling station driveway, and I was over 
on this side tightening up these bolts like this, about that time 
something happened and· I happened to look around right 
quick and I saw this. car bearing down on us, I jus! 
page 31 rtime to put my hand out like this and jump back, 
· about that time I saw the car strike Mr. Bingler 
and knock him out on the landing there, and Mr. Ritchie 
jumped back too to keep from being hit. 
Q. Was Mr. Ritchie standing on the island too at that time? 
A. Yes. · 
Q. Then what happened? 
A. The car swerved around to the left, and across the lawn 
there was this iron pole, and it swerved across the lawn and 
struck this pole with such force it knocked it down and broke 
it in several pieces. 
Q.· How far did it knock Mr. Bingler? 
A. I would say twenty three or twenty four feet, from 
where it hit him. 
Q. Did it knock him unconscious? 
A. I don't think so. 
Q. Did you go over to him? 
A. Yes. 
Q. What did you do? 
A. I tried to pick him up, but he said his leg hurt him so bad · 
not to move him, and so I called one of Mr. Bingler' s sons, 
who was around behind the station, and he ran around the 
front of the station and called the ambuulance, I told him to 
call the ambulance, and also call the police up. Mr. Mayo came 
up there afterwards, I understand. 
page 32 r Q. Mr. Bingler was taken to the hospital. 
. A. Yes, sir. 
Q. Did you also gq to the hospital? 
A. Yes, sir, along with Mr. Bingler in the ambulance. 
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Q. After that did you go back to this station? 
A. Yes, sir. 
Q. Was this young Jameson there, then? 
A. Yes, sir. 
Q. What was he doing? 
A. I don't remember that he was doing anything especially. 
Q. Do you drive an automobile? 
A. Yes, sir. 
Q. How long have you been driving an automobile? 
A. Twenty three years. 
Q. Will you tell this Court and Jury what your best judg-
ment was the speed of that car when it came in that station? 
A. From twenty five to 35 miles an hour. 
Q. Was it going at the same speed other cars do coming in-
to a service station of that kind? 
A. A greater speed than any car ought to go in any service 
station, I would not try to go in one that speed, myself. 
Q. Did you ever observe any impediment or injury to either 
the arms or legs of young Jameson? 
A. No. 
page 33 ~ Q. Who else was working over at the station for 
Mr. Bingler? 
A. Mr. Bingler's son and Mr. Bickers. 
Q. Did they work there the day before? 
A. Yes, sir. 
Q. And the day before that? 
.:- A. Yes, sir worked with me both days. 
Q. Does that Service Station have a wash wrack to wash 
automobiles? 
A. I don't know whether they have a place out there for 
washing cars or not, but they have a place there they used for 
washing cars. 
Q. Did you see any cars·washed while you were there? 
A. I see one car, I don't know whether it was washed or 
just went over there~ to be wrinsed off. 
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Q. Who was working over there wrinsing it? 
A. This boy over there. ( Indicating the Defendant). 
Mr. Taylor: No questions. 
Cross Examination by Mr. Battle: 
Q. What day was that car being washed? 
A. It was the second day we ·was there. 
Q. What was the first day you were there? 
A. I was there about the first, I think. 
Q. Do you know? 
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A. I don't know exactly which day, about the first I think. 
Q. First of what? 
A. March. 
page 34 ~ Q. That is the first day you worked? 
A. Not the first day I worked, first day at the 
Service station. 
Q. You worked there the first, second and third? 
A. Yes. 
Q. Then the car was being washed on the second? 
A. I think so, as far as I can remember. 
Q. You say there were two people there besides, Mr. James-
on, do you know who they were? 
A. The fell ow sitting there on the end. 
Q. Mr. Omohundro stand up. Is he the one that was there? 
A. Yes. 
Q. He was there all three days? 
A. I cannot say, I know he was there two days. 
Q. Which two days? 
A. The day before the accident and the day of the accident. 
Q. You did see there were three men working at the station, 
is that correct? 
A. As far as I can remember, I understand that there were 
three men working. 
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Q. That was the two Jamesons and Mr. Omohundro? 
A. Yes, sir. 
Q. You say that when Mr. Ritchie came up the first time, 
that Mr. Jameson drew the gas out of the tank? · 
A. Yes. 
Q. Are you sure of that? 
page 35 t A. Mr. Jameson took the can and drew the gas 
and give it to the boy and told the boy to take it 
down and put it in Mr." Ritchie's car. 
Q. That Mr. Emmett C. Jameson? 
A. Yes, the second one from this corner, (indicating). 
Q. The gentleman with the thin hair? 
A. Yes. 
Q. Are you sure he is the one that drew the gas? 
A. Yes. 
Q. He is the only one you knew by name? 
A. Yes .. 
Q. And he told the young boy to take the gas down to Mr. 
Ritchie's car, you heard that? 
A. Yes. 
Q. What was Mr. Omohundro doing about that time? 
A. I didn't notice. 
Q. Young Jameson was not there when you went to work 
that morning, was he? 
A. I didn't say he was not there, I didn't see him, I saw 
him around 9 o'clock. 
Q. Now when you were working there, which way were you 
facing, Mr. Reese? 
A. At the time of the accident? 
Q. Yes. 
A." Facing with my back to the car. 
Q. That Island sort of runs east and west, doesn't it? 
A. Yes. 
Q. With a tank on each -end? 
page 36 r . A. Yes, I was on this end. 
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Q. That would be the east tank. Were you standing on 
the island or driveway? 
A. Driveway. 
Q. I thought you were on one side of the tank and Mr. 
Bingler was on the other side? 
A. He was on the other side of the door. 
Q. Both standing on the driveway then? 
A. Yes. 
Q. Both facing north? . 
A. I ~as facing this end, and Mr. Bingler was facing to-
ward the station. 
Q. Which way were you facing? 
A. I was facing back to the car. 
Q. Your back was to the car, and Mr. Bingler's side was 
to the car, is that correct? 
A. Yes, sir, with his head down in the door, on the north 
side. 
Q. Where was Mr. Ritchie standing? 
A. Standing up on the platform between the tanks like. 
Q. A little bit west of both of you? 
A. Yes, sir. 
Q. Did you hear the car coming? 
A. I didn't hear the car, at the time something happene4 
and I looked up and saw the car bearing down on me, and· I 
just had time to jump, I had my hand out like this on the 
fender and jumped. 
Q. You don't know what attracted your attention? 
page 37 ~ A. No. 
Q. You had your back to the car, so you didn't see 
it? 
A. No, something attracted my attention and I · happened 
to look up and see the car. 
Q. You don't know whether you heard it or not? 
A. No. 
Q. But you did look around? 
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A. Yes. 
Q. Did you see Mr. Bingler look around? 
A. No, sir, Mr. Bingler was working on the tank. 
Q. Mr. Bingler did not look around? 
A. Not that I know of he was working on the tank. 
Witness stood aside. 
Mr. W. H. Mayo, another witness for the Plaintiff being 
duly sworn, testified as follows: 
Examination in chief by Mr. Paxson: 
Q. Mr. Mayo, I believe you are a member of the Charlot-
tesville Police Department? 
A. Yes. 
Q. And were so employed on March 3, 1939? 
A. Yes, sir. 
Q. Did you get a call to go to the California Oil Service 
Station on the 3d of March 1939, to investigate an accident? 
A. Yes, sir. 
Q. Tell the Court and Jury what you found there? 
A. When we got over there I found a car that 
page 38 rhad been wrecked, it was headed west, it was dam-
aged at the radiator grill, right head light and 
front bumper, they showed me an iron post there that had been 
pushed over and said this car struck this post, and also struck 
Mr. Bingler, and that it was driven by Willard Jameson, I 
asked for Jameson, and found him inside the station, and he 
seemed to be right much excited; Mr. Bingler had been sent 
to the hospital when I got there, and so I took the boy and 
went to the hospital with him. 
Q. Who do you mean took the boy? 
A. Young Jameson. 
Q. He went with you? 
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A. Yes, sir. 
Q. All right go ahead? 
A. I was told-
l\1r. Battle: We object to what he was told. 
41 
The Court: You can tell what you did Mr. Mayo, but not 
what you were told. 
Q. Mr. Mayo, when you got to the hospital did you have a 
conversation with Mr. Bingler? 
A. I asked him his name and where he lived ,and he told me 
his left leg had been. hurt. 
Q. Did you ask him whether he preferred to have charges 
made against young Jameson or not? · 
A. I didn't ask him about that, he was in right bad shape. 
Q. You subsequently placed Mr. Jameson under arrest, I 
believe? 
page 39 ~ A. I brought him on down to headquarters, yes, 
sir. 
Q. Did you have an conversation with him there? 
A. I asked him how it happened, and he told me. 
Q. What did he tell you? 
A. He told me Mr. Ritchie's car was headed west on Preston 
Avenue, and ran out of gas, and that he came up to the sta-
tion, and that he took a small amount of gas down there and 
put it in this car and drove the car on down to the Service Sta-
tion, that when he started in the Service Station driveway, 
that he attempted to put his foot on the brake, and that it slip-
ped off and touched the accelerator, and the car shot forward 
and he lost control of it, and struck Mr. Bingler. 
· Q. He admitted he struck Mr. Bingler? 
A. Yes, sir. 
Q. Did you have any conversation with him as to what he 
was doing there at the service station? 
42 Supreme Court of Appeals of Virginia 
I anies Bickers 
A. He told me he was working there. 
Q. That was the same day as the accident? 
A. Yes, sir, around 10 o'clock March 3, 1939. 
No questions on cross examination, by counsel for Def en-
<lants. 
Witness stood aside. 
~ 
Mr. James Bickers, another witness for the Plaintiff, being 
duly sworn, testified as follows : 
Examination in chief by Mr. Paxson : 
page 40 ~ Q. You are Mr. James Bickers? 
A. Yes, sir. 
Q. Please state your place of residence and your age? 
A. 1201 King Street, and I am 19. 
Q .. Do you go to school? .. 
A. No, sir, I graduated from high school. 
Q. When did you graduate? 
A. In '38. 
Q. 19~8? 
A. Yes, sir. 
Q. Have you been employed in any capacity since? 
A. In several. I was plumpers helper part time, and I am 
now employed by the Lee Baking Company. 
Q. What were you doing in the month of March '39? 
A. I was working for Mr. Bingler, as Assistant. 
Q. Did you have occasion to be at the California Oil Service 
Station on the 3d of March, the day Mr. Bingler was injured? 
A. Yes, sir. 
Q. Were you there in your capacity as plumbers helper, that 
<lay? 
A, Yes, sir. 
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Q. Had you been there at any time prior to that? 
A. I was there the two days prior to that. 
Q. In the same capacity? 
A. Yes, sir. 
· Q. Who was working with you? 
page 41 t A. Mr. Reese, and .Mr. Bingler's son. 
Q. W.R. Bingler, Jr.? 
A. Yes, sir. 
Q. Did you see what persons were working there at the 
service station ? 
A. Yes, sir, I think I did. 
Q. Can you tell this Court and Jury who they were? 
A. In the three days, Mr. Jameson, the manager, and his 
nephew and Mr. Omohundro. 
Q. What is his nephew's name? 
A. Willard, I think. 
Q. Is he the gentleman who walked up to the witness chair 
a few moments ago? 
A. The boy, yes, sir. 
Q. And Mr. Omohundro? 
A. Yes, sir. 
Q. Did you see Willard Jameson at the station the first day 
you were there? 
A. Yes, sir. 
Q. And the second day? 
A. Yes, sir. 
Q. Did you see him there the day of the accident? 
A. Yes, sir. 
Q. What was he doing there the day of the accident? 
A. I couldn't say, but he was movirig around as if he was 
working. 
Q. Do you recall anything you saw him do on that oc-
casion? 
page 42 ~ A. I saw him go to the garage in the back where 
we were working. 
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Q. What is back there? 
A. Kerosene Tank back there. 
Q. Did you see him do anything else? 
A. I cannot recall. 
Q. Did he seem to be doing anything different on that day 
than he had been doing on the days prior to that? 
A. No, sir, seemed to be doing his regular work. 
Q. I believe you and young Bingler were working in the 
back of the station? 
A. Yes, sir. 
Q. Were you back there when the accident happened? 
A. Yes, sir. 
Q. You didn't see it occur, then? 
A. No. 
Q. Following the accident did you remain there or leave? 
A. I went to the hospital in the ambulance and returned 
with Mr. Reese and Mr. Bingler's boy and we finished the 
work that day. 
Q. Can you state to the Court and Jury whether or not 
young Jameson came back there after the accident? 
A. I didn't see him. 
Q. As far as you are concerned, you didn't see him there 
from the time of the accident until your work was completed? 
A. N0, I did not. 
Q. Did you see him at the hospital? 
page 43 r A. I saw Mr. Mayo bring him up there. 
Q. That was shortly after the accident? 
A. Yes, sir. 
Q. What were some of the things you saw young Jameson 
do around the station? 
A. I saw him wash a car one of the days, we were working. 
Q. What else? 
A. They had a tool shed in the back, and I saw him get an 
oil can from that one day and put. one back. 
Q. Was that the day of the accident or prior? 
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A. The day prior to that, I think. 
Q. Did they have facilities for putting air in tires at that 
station? 
A. I imagine it does, I couldn't say for certain that it does 
though. 
Q. Did you observe that particular day, the day of the ac-
cident, that young Jameson was doing the same things ·he had 
been doing the days prior? 
A. Yes, sir. 
Cross Examination by Mr. Battle: 
Q. Did you see Mr. Omohundro was working that day? 
A. The day of the accident? 
Q. Yes? 
A. Yes, sir. 
Q. And Mr. Emmett Jameson was he working that day? 
A. Yes, sir. 
Q. And all three had worked the day before, is that 
correct? 
page 44 t A. I couldn't say all three had worked. I don't 
know whether Mr. Omohundro had worked or not. 
Q. Was he there the first day? 
A. I don't know. 
Q. Why don't you know? 
A. When we went there to work we went to the back, we 
didn't go to the front. 
Q. You were on the same lot weren't you? 
A. Yes, sir. 
Q. Was Mr. Emmett Jameson working all three days? 
A. Yes. 
Q. Why don't you know about Mr. Omohundro, then, if 
you know all about the others? 
A. Because Mr. Emmett Jameson came where we were. 
Q. Didn't you go around to the front of the station at all? 
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A. Once or twice, I think to get some water. · 
Q. And you don't know whether Omohundro was there-
this happened on Thursday didn't it?· 
A. I don't know what day it was. 
Q. It was third day of March, Omohundro was there th,at 
day, wasn't he? 
A. I know he was there that day, yes. 
Q. But you don't know whether he was there on the first 
• and second? 
A. I don't know whether he was or not, I don't believe he 
was. 
Q. Did you hear Mr. Reese testify this morning 
page 45 ~that he was there? 
A. No, I did not hear him testify definitely that 
he was. 
Q. You just don't know about that? 
A. No, I don't know. 
Witness stood aside. 
Mr. W. R. Bingler, Jr., another witness for the Plaintiff, 
being duly sworn, testified as follows : 
Examination in chief by Mr. Paxson: 
Q. You are Mr. W.R. Bingler, Jr.? 
A. Yes. 
Q. Do you live with your Father? 
A. Yes, sir. 
Q. What is your age? 
A. Seventeen. 
Q. Do you go to school? 
A. No, sir. 
Q. How long has it since you went to school? 
A. About almost a year. 
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Q. Were you going to school in the Spring of 1939? 
A. No, I had quit. 
By the Court: Had you quit the day of this accident? 
A. Yes. 
Q. What were you doing the day of this accident? 
- A. I was around to the back of the station, digging a hole 
to get down to these lines to tap them off. 
Q. Working there under your Father? 
A. Yes, sir. 
page 46 ~ Q. Had you been there prior to that day? 
A. Yes, sir. 
Q. How many days before that? 
A. Two days before that. 
Q. Do you know young Willard Jameson when you see him? 
A. Yes, sir. 
Q. Did you see him over at the Station? 
A. Yes, sir. 
Q. What days did you see him there and what was he do-
ing? 
A. On the first day he was working, like usual, the second 
day he was washing a car. 
Q. Did you see him doing anything else? 
A. We were around the back most of the time; he was work-
ing around like a person would work, if they were working at 
a service station. 
Q. How about the day of the accident? 
A. I saw him come around the back and go in this garage 
where they kept the kerosene tank. 
Q. How long was that before the accident? 
A. It was before the accident, yes sir. 
Q. Did he appear to be doing anything different on the day 
of the accident? 
A. He appeared to be doing the same as usual. 
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Q. Doing the same things he had been doing on the previous 
days? 
A. Yes, sir. 
Q. Did you have any conversation with young Jameson? 
A. No, I did not, he just came around to see how 
page 47 rwe were getting along, I reckon. 
Mr. Taylor: No questions. 
Cross Examination by Mr. Battle: 
Q. What did you see young Jameson do the day of the ac-
cident? 
A. He came around the back of the station and went into 
this little garage where this kerosene tank was. 
Q. What did he do in there? 
A. I don't know, I was not in there. 
Q. You just saw him go in this garage? 
A. Every time they went there they usually would go and 
get kerosene. 
Q. What did he do on this morning? 
A. Just went in there. 
Q. Did you see him do anything else that day? 
A. No, except that time. 
Q. All you saw him do that day was go in this shed? 
A. When I got there that morning I saw him in the service 
station. 
Q. What time did you get there that morning? 
A. Around 8 o'clock. 
Q. Are you sure he was there then? 
A. I am pretty sure. 
Q. Pretty sure? 
A. Yes. 
Q. Don't you know? 
A. I could not swear to it. 
page 48 r Q. You either saw him or didn't see him, no~ 
which was it? 
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A. I think I saw him. 
By the Court : About how long had he been there before the 
accident, do you know? 
A. I, think he had been there ever since 8 o'clock, because 
around 9 o'clock he came around to the back. 
By the Court: What time was the accident? 
A. Around 10 o'clock, and he came around to the back about 
9 o'clock to get the kerosene. 
By Mr. Battle, continued : 
Q. At 9 o'clock he came around and went in the shed? 
A. Yes, sir. 
Q. That was all you saw him do, and you think you saw 
him in the station at 8 o'clock, you saw him go in the shed? 
A. Yes, sir. 
Q. And yet you say he was working just like any other 
morning? 
A. Yes, sir. 
Q. The day before you saw him washing a car? 
A. Yes, sir. 
Q. Did you see him do anything else the day before? 
A. We were around at the back. 
Q. The first day how much did you see of him? 
A. Saw him come around to the kerosene pump several 
times. 
Q. How many times did Mr. Omohundro come around to 
the kerosene pump? 
page 49 ~ A. I don't remember seeing him come there at 
all. 
Q. Did you see any of the other come around there? 
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A. That is all I saw. 
Q. Mr. Omohundro, did he work the day of the accident? 
A. Yes, sir. 
Q. And Mr. Emmett Jameson? 
A. Yes. . 
Q. They were both there the day before the accident? 
A. Mr. Omohundro was not, Mr. Jameson was. 
Q. Are you sure of that? 
A. Pretty positive. 
Q. About the first day you were there, was Mr. Omohundro · 
there that day? 
A. I don't think he was there the first day. 
Q. Mr.' Reese was working aroun4 in front, wasn't he? 
A. Yes, sir. · 
Q. And you were around at the back. Do you reckon he 
could have been there and you not see him? 
A. It is possible. 
Q. Mr. Reese who was working in front of the station had a 
much better opportunity to see whether Omohundro was there 
than you did, didn't he? 
A. Yes, he would. I don't know whether he was there or 
not the first day, I know he was not there the second day. 
Q. You know that? 
A. Yes, sir. 
Q. How do you know that? 
page 50 ~ A. Because I didn't see him at all. I saw him 
the third day. 
Q. You think Mr. R~ese is mistaken about that then? 
A. He is mistaken about the second day. 
Q. I wish you would think a little more carefully. Do you 
really feel that you saw young Jameson at the station when 
· you got there at 8 o'clock. 
Mr. Paxson: He has answered that question twice. 
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The Court: He said he thought so, but was not sure, is 
that what you said? 
A. That is right. 
Q. Who else was in the station when you got there? 
A. Mr. Emmett Jameson and Mr. Omohundro. 
Q. They were both there? 
A. When I got there early that morning I don't know 
whether they were or not, I saw both of them later in the day. 
Q. You saw both of them before the accident? 
A. Yes, sir. 
Q. And all you saw Jameson do that day was walk in the 
shed where they kept the kerosene, is that correct? 
A. That is right. 
\Vitness stood aside. 
Mr. W. R~ Bingler, Sr., the Plaintiff, being first duly sworn, 
testified as follows : 
Examination in chief, by Mr. Paxson: 
Q. You are R. L. Bingler the Plaintiff in this suit? 
page 51 ~ A. W. R., yes, sir. 
Q. Mr. Bingler, what is your age? 
A. Forty three. 
Q. And where do you live? 
A. Cherry Avenue. · 
Q. What number on Cherry, Avenue? 
A. 1113. There are two 1113s on Cherry, Avenue, though. 
Q. I understand you to say you are 43 years old? 
A. Yes, sir. · 
Q. Married? 
A. Yes, sir. 
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Q. Have a family? . 
A. Yes, sir. 
Q. How many folks in your family? 
A. I have 7 children. 
.,, 
Q. This young W.R. Bingler, Jr., who just testified, being 
the oldest? 
A. That'is the oldest, yes, sir. 
Q. How old is your youngest child? 
A. Three years old. 
Q. This house you live in on Cherry, Avenue, Mr. Bingler, 
is it rented property? 
Mr. Battle: I object. 
The Court: The objection is sustained that is immaterial. 
Q. Mr. Bingler, you are by trade a plumber, I believe? 
A. Yes, sir. 
Q. Have you been licensed to carry out the plumbing 
trade? 
page 52 ~ A. Yes, sir. 
Q. For how many years? 
A. I have been a plumber for twenty five years; only been 
a licensed plumber to contract to do business for eight years. 
Q. Since you have been licensed as a plumber, a contract 
plumber, have you had a force of men working for you from 
time to time? 
A. Yes, sir. 
Q. On an average how many men do you employ? 
A. Di:ff erent times, anywhere from two to four and six. 
Q. In the spring of 1939 how many men did you have work-
ing for you? 
A. Only two regular men, and I would pick up employees. 
Q. Who were they? 
A. Reese and my son. 
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Q. Young Bickers ever work for you? 
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A. Yes, he worked when we needed help, sometime work 
two or three days in a week. 
Q. In ).v.Iarch 1939, you had a job to perform at the Cali-
fornia Oil Service Station on Preston, A venue? 
A. Yes, sir. 
Q. Briefly what was the character of work? 
A. We was called to go over there to look up some gas tanks 
buried in the ground with connection from one to the other, 
we were called by Mr. Hugh Miller to go over and change 
the connections on these tanks and convert one of 
vage 53 ~them into a kerosene tank and take down some_ 
pumps out in front of the building, in taking down 
this pump out there, we had some light wires to move and we 
had a short circuit. We reported this to Mr. Jameson, and he 
manipulated the plugs, but couldn't get the current off, so he 
called Mr. Ritchie to come out and disconnect these wires. Mr. 
Ritchie came over and in talking with Mr. Jameson, Mr. Em-
mett Jameson, Mr. Ritchie told him he had run out of gas 
down on Preston, A venue, and he would like for him to send 
some gas down there and put in this car. 
Q. Did you hear that conversation? 
A. Yes, I heard that. 
Q. Where were you at the time? 
A. I was there on the island right at the tanks where WJ! 
were working. 
Q. What did Mr. Jameson say in reply to Mr. Ritchie? 
A. I didn't hear that because I was not interested in that, 
I went on with my work, I just took for granted he was go-
ing to send the gas down there. 
Q. You did hear Mr. Ritchie say he had run out of gas and 
wanted him to send some down to the car? , 
A. Yes. 
Q. And you went on with the work you were then engaged 
in? 
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A. Yes, sir. 
Q. Tell the Court and Jury after you heard· this conversa; 
tion there or this statement of Mr. Ritchie. what was the next 
ihing that occurred? 
A. I was working on the gas pump on the east 
page 54 rend of the service station, changing a name plate 
on it, Mr. Reese was standing like this with a screw: 
driver, and I was standing here with a pair of pliars, holding 
the nuts on the inside of the door, while he was tightening the 
screws with a screw driver. 
Q. You had ·your right side toward Preston, A venue, then? 
A. Yes, I was facing the service station. Like this was the 
island here, I was standing here, and here is the service sta-
tion here. 
Q. Get around back of the chair and let that be the pump, 
and show the Jury how you were standing. 
A. Here is the island here. 
By the Court : Where was the street? 
A. To my back. 
The Court: Turn arou~d this way then and put the chair 
where you were with reference to the street, north, south, ,east 
or west is a little confusing, because that street runs on a bias. 
Now, then was your back towards the street? 
A. Yes, sir, toward Preston, Ave., I had the door of the 
tank open, holding a nut with a pair of pliars, standing at this 
angle like that, you see, then I heard a commotion, . then I 
don't remember anything at all. 
Q. You were standing there holding a pair of pliars and 
heard a commotion and don't remember anything after that, 
is that right ? 
A. Yes, sir. I didn't see the car, it was just like that I don't 
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remember what happened, the world was just dark-
ness. 
page 55 ~ Q. When was the first time you were conscious 
of what was going on about you? 
A. The first time or thing I know abuut it, I was out in the 
<lriveway, I don't know exactly whereabouts, I was laying 
out in the driveway, somebody had propped the knee in my 
back, I was lying out like that, I just went off and on, I don't 
know really what happened. 
Q. Do you remember going to the hospital? 
A. I remember being put in the ambulance, it looked like 
just off ·and on I knew what was going on. When I got to the ' 
hospital I don't remember what happened. 
Q. You don't remember going in the hospital? 
A. I don't know what happened. I don't remember going 
in the room, setting my leg or anything. 
Q. How long did you remain in that shape, that thing just 
come and went? 
A. I should say I really was not right for several days. 
Q. When you got so you were thoroughly conscious, which 
you think was several days after the accident, what did you · 
find to be the nature of your injuries? 
A. When I realized I was in the hospital-I didn't realize I 
was in the hospital at first, I thought I was at the Union Sta-
tion and somebody had tied me to one of those trucks with 
some ropes and I was trying to get lose. 
Q. Did you have a frame up over your bed with ropes? 
A. Yes, sir. 
A. A sort of suspension thing for your leg? 
page 56 ~ A. Yes, sir. 
· Q. And you thought you were tied on one of 
those trucks, and you were trying to get off? 
A. Yes, sir, I was trying to get hold of them, so I could get 
them off. 
Q. After your mind cleared up, you realized where· you 
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were, what did you find to be the nature of your injury? 
A. Well sir, I can tell you the way I suffered. 
Q. Tell the Court and Jury what happened. 
A. My leg was all crushed, I couldn't move, I know I didn't 
turn over for three months; I know I was all swelled up, and 
I know .I didn't get better until I had a hemorrage, or that is 
what I call it. 
Q. Were you in a private room? 
A. Yes, sir, two beds. 
Q. Was there another patient in the room with you? 
A. Yes, sir. 
Q. Who was your attending physician? 
A. Dr. Funs ten. 
Q. Any other Doctor? 
A. Dr. Adams and Dr. Frankel. 
Q. How about Dr. Wilson? 
A. Yes, sir he came up there once, I don't know what he did. 
Q. That about the time you trying to untie the ropes? 
A. Yes, sir, must have been. 
Q. Dr. Massie treat you? 
A. Later towards the last he did. 
page 57 } Q. How about Dr. Archer? 
A. He is the x-ray man, yes, sir, took a lot of 
x-ray pictures. 
Q. Do you know how many? 
A. No, sir, they come in there every week, I don't know 
how many. 
Q. How long did you remain in the hospital? 
A. I think about 11 weeks, as well as I can remember. 
Q. Legs in a cast? 
A. No, sir, couldn't put it in a cast, so they said. 
Q. Explain what kind of position you were in, in respect to 
that leg? 
A. I can't tell you exactly, I know I would rather pass out 
than go through it again, I can tell you that. 
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Q. Tell the Jury how you were fixed up? 
A. I was all harnessed up. This leg was raised, adhesive 
tape all down it; they had some ropes and a pulley up there· 
with traction going up this way, and running up like that way, 
and coming down again with a block tied to my foot, with 
some sash weights tied to that, so it couldn't touch the floor, 
and my bed was up at one end like that. 
Q. How long did you remain that way? 
A. Until two or three days before I left there. 
Q. Before you left, was your leg placed in a cast? 
A. Yes, sir. 
Q. When you were discharged from the hospital were you 
able to get around all right? 
page 58 ~ A. No, sir, couldn't get around at all. 
Q. How did you get home? 
A. Ambulance. 
Q. When you got home were you able to get around? 
A. I stayed in bed two or three days, and I had to get the 
ambulance to. take me back to the hospital for treatment, and 
I told Dr. Funsten that, I would have to stay there or at home 
in bed one, that I couldn't stand being carried around like 
that. 
Q. You were back to the hospital one trip? 
A. Yes, sir. · 
Q. The next time you had to be put in an automobile? 
A. Yes, but I told the Dr. I couldn't stand it, I was not 
physically able to stand it, I couldn't stand up and I couldn't 
sit up. 
Q. After about a month being in bed, were you able to get 
around? 
A. No, sir I could go out on the porch and set in a chair. 
Q. By yourself? 
A. Go out on crutches. 
Q. Was your leg still in a cast? 
A. Yes, sir. 
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Q. How long did your leg remain in that cast, Mr. Bingler? 
A. I reckon pretty close to two months. 
Q. Two months from when? 
A. From the time I le£ t the hospital. 
Q. How long did you use crutches? 
A. Up until September or October. 
page 59 r Q. Did you use two crutches or one? 
A. I used two, I couldn't get along with one. 
Q. And you think it was September or October when the 
cast was .taken off and you abandoned the crutches? 
A. I think so. 
. Q. Were you able to get around then without any help? 
A. Yes, sir in a way, I culdn't get around very well, been 
getting around better in the last thirty days, than any time 
since I left the hospital, of course my leg has never got to the 
point where I could trust it. It is numb on the top up to here, 
(Indicating calf of leg). I have poor circulation in it up to 
there. If you ever woke up in the night and yotJr arm has 
gone to sleep, that is the way my leg feels. 
Q. Your leg still has this numb tingling feeling in it? 
A .. Y ~s, sjr, continuously. 
Q. Do you use a stick, since abandoning the crutches? 
A. Yes, sir. 
Q. Can you operate an automobile? 
A. Yes, sir, I have got to ride with my foot on the clutch, 
cannot get it off and on the clutch. 
. Q. What is the condition of your leg in comparison with the 
other leg, which was not injured? 
. A. I don't think there is any ·comparison. 
By the Court: Do you mean in size? 
A. It is about 1 ~" smaller than this one. 
page 60 r Q. Pull up your trousers leg and show the jury?. 
A. (The witness here shows 1ury injured leg). 
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Q. You can bend that right leg, can't you? 
A. Can bend this one all right. 
Q. Now the other leg, how far can you bend that? 
A. This is as far as I can get that one. (Indicating). 
Q. Mr. Bingler after you got this leg out of a cast were 
you discharged from treatment at the hospital, or did you 
have to continue treatments? 
A. No, sir, I continued taking treatments, physiotherapy 
and short wave treatment. 
Q. Is that heat lamps? 
A. No, that is a machine like, looks like a radio. 
Q. How long did you keep that up? 
A. I think until December, I cannot recall exactly how long. 
Q. Have you taken any since Christmas? 
A. No, sir. 
Q. Have you been back to see Dr. Funsten since Christmas? 
A. Yes, sir, I think I went back to ask him about this feel-
ing in my leg. 
Q. Do you think that leg is going to get all right in time? 
· Mr. Battle: I object. 
The Court: The objection is sustained. 
Q. In the last thirty days your leg is better, you say, have 
you noticed any increase in the amount of motion? 
A. No, sir, it is a little more trustworthy to walk 
011. 
page 61 ~ Q. How far could you bend your leg at Christ-
mas? 
A~ I have never noticed ·any differenece since I ~ould use 
it at all, as far as bending is concerned. · 
Q. You do feel more certain of it? 
A. Yes, sir, but-I never noticed any difference in the bend-
ing of it? 
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Q. Mr. Bingler, have you received statements from two fun-
eral homes for ambulance service? 
A. Yes, sir. 
Q. One of those the Preddy Funeral Home? 
A. Yes, sir. 
Q. Is this the bill you received from them in connection with 
this case? 
A. Yes, sir. 
Q. For the amount of? 
A. $8.00. 
Q. And this one from Hill and Irving? 
A. Yes, sir. 
Q. For ambulance service for you? 
A. Yes, sir. 
Q. State the amount? 
A. $3.00. 
Mr. Paxson: We offer those in evidence marked WRB 1. 
Q. I also hand you receipt from the University of Virginia 
Hospital, sundry doctor's bills and x-rays? 
A. Yes, sir. · 
Q. I hand you Mr. Bingler statement from Dr. 
page 62 ~David C. Wilson in the amount of $5.00, one from 
Dr. David H. Massie for $1.00, one from Univer-
sity of Virginia Hospital for 72, physiotherapy treatments at 
$2.00 each, totalling $144.00, statement from Dr.~ Robert V. 
Funsten, professional services, $175.00, composed of 41 hos-
pital visits, 11 office visits; statement of the x-ray department 
in the amount of $55.00; statement of University of Virginia 
Hospital, general hospital account in the amount of $355.50, 
totalling $735.50, and ask you if you received those bills? 
A. Yes, Dr. Wilson $5.00, Dr. Massie, that is $2.00, Physio 
Therapy $144.000, yes, sir, here's one Dr. Funsten $175.00; 
these here are the x-rays, I guess, $55.00, that is the hospital 
bill there $355.50, they are all correct. 
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Mr. Paxson : I ask you to hand these to the reporter and 
file as Exhibit WRB 2. 
Q. Mr. Bingler the· statement, which I just handed you in 
the amount of $735.50, does that represent all the medical, 
doctors and hospital bills that have been incurred in connec-
tion with this accident, as far as you know? 
A. Except for house-hold remedies, and I sent for my 
private doctor several times, you know. 
Q. You say for the past 25 years you have been following 
the plumbing trade and last 8 years a licensed plumber, have 
you a plumber's license now? 
page 63 r A. No, sir. 
Q. You didn't take one out for 1940? 
A. No, sir, I didn't take one out for 1939, the years starts 
the first of May, it will be due again the first of May. 
Q. You haven't had any license since last May? 
A. No, sir, I didn't have any use for it, I couldn't work. 
Q. You mean you cannot do any plumbing work? 
A. No, sir, I could not get around, I was indisposed, couldn't 
do anything for seven or eight months. 
Q. Could you do plumbing work now? 
A. No, sir, I could not. 
Q. Why? 
A. I couldn't get to anything. I co~ld do anything I could do 
standing up or sitting down, anything I can get to I can do 
all right. 
Q. You could do supervision work? 
A. Of course, I could do that all right. 
Q. Where is it you couldn't get to? 
A. Getting up under houses and crawling around on the 
floor joists and things like that. 
Q. You mean you cannot get down to it? 
A. That is right, I cannot get to it to work. 
Q. Have you tried to do work of that character? 
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A. Tried it some in the last month or two, but I cannot 
do it. 
Q. What work have you done? 
page 64 r A. Little light work, repair work, like repair-
ing faucets, valves, things like that. 
Q. Do you still have your truck? 
A. Yes, sir. 
Q. Do you have any other vehicles besides this truck? 
A. No, sir. 
Q. Did you at the time of this accident? 
A. No, sir. 
Q. I believe you operated your plumbing business in con-
nection with your residence, is that correct? 
A. Yes, sir. 
Q. Right at Cherry Avenue? 
A. Yes, sir. . 
Q. Have you kept a record of your income over the past 
period of years as plumber and contractor? 
A. Yes, sir . 
. Q. Have you that record in Court today? 
A. Yes, sir. 
Q. From that record have yo1.1 prepared a copy or state-
ment of what that record reflects? 
A. Yes, sir. 
Q. Mr. Bingler, I hand you what purports to be a survey 
of your income from 193.6 through September 1939, and ask 
if that is an exact copy of your original record? 
A. Yes, sir it is. 
Q. By referring to that record will you please state to the 
Court and Jury what the net profit was from 
page 65 ryour operations in the year 1936, and the profit 
per day from your operations during that year? 
A. Well, my net profit was $2,687.26, average $8.56, per 
day, based on 26 working days, in a month. 
Q. Will you refer to the year 1937 and give the correspond-
.111g figures for that year? -
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A. Well it was $2,887.60, $9.25 per day, 26 days per month. 
Q. Now the same with respect to the year 1938? 
A. It was $1,285.62, $4.12 per _day. 
Q. So the profit to you per day in 1938 was $4.12, was a 
little bit less than the per day profit for the year previous? 
A. Yes, sir. · 
Q. Can you explain that? 
A. Yes, 1938 was not a very good year for the plumbers, 
not a whole lot going on, 1939, may have been a good year, 
I don't know, we have good years and lean years, it depends 
on how much remodeling and stuff like that is going on. 
Q. By further reference to that statement have you cat-
aloged the amount of net profits or loss for the year of 1939, 
January through September? 
A. Yes, sir. The January net profit was $68.75, Feb-
ruary $227.75. 
Q. That was February Net prqfit? 
A. Yes, sir, that is February, March I lost, April I lost. 
Q. How much? 
page 66 r A. March $96.10, April $3.21. May profit 
$8.43, June profit $16.78, July loss $5.55, August 
profit $25.69, September profit $21.26. 
Q. Now Mr. Bingler from that statement January shows 
a net profit of $68.75, February net profit $227.75, then 
in March you reflect a loss of $96.10, how did that loss 
come about? 
A. Because I guess I kept Mr. Reese and that boy of mirie 
on and allowed them so much. I thought at the time I was 
in the hospital they might be able to hold things together 
for me. 
Q. You allowed your business to go on with Mr. Reese 
·and your son working, is that correct? 
A. Yes, sir, that is what I tried to do, it did not work. 
Q. You had a certain amount of fixed expenses whether 
income came in or not? 
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A. Yes, sir. This other is just repair work I let my 
boy go out and dd. 
Q. Mr. Bingler -~~his staJement concludes with September 
of 1939, have you any record showing your income or loss 
from September '3' up to date? 
I A. No, I have nqt worked that up. 
Q. Have your attivities been any more pronounced since 
September than thby were before? 
A. No, sir, this! just includes repair work, I have not 
tried to get work, this is repair work, we are called and 
they just say send someone out to do the work. There is 
Dr. Keller and Mrs. Carl Whitlock and others, they just 
said corile on any way, they knew the extent 
I 
page 67 rof my injuries. 
Q. Dtjring that period of t~me have your liv-
ing expenses been in any way increased or decreased? 
A. No, sir, goirlg on just the same. 
Q. All of your ~even children living at home? 
A. Yes, sir. i 
i 
Mr. Paxson : I will ask you to hand that statement to the 
reporter and have it marked Exhibit WRB No. 4. . 
Mr. Paxson: If the Court please, I would like .to 
show in evidence the present status of this man's check-
ing and savings a<lcount at the Bank, as compared with it 
at the time of the Jccident. 
The Court: vbu have been shown that by his earn-
jngs that is the rkl test, to what extent has the accident 
reduced his earnink power. You have shown that, I don't 
think anything on ~is present financial status has anything 
to do with the case.I . 
Mr. Paxson : Counsel for the Plaintiff off er m ev1-
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dence the record of the Plaintiff's checking and savings 
account as of the date of the accident, and the record of 
his checking and savings account as of this date, as being 
corroborative· and having probative value in fixing the 
amount of monetary damages sustained by the Plaintiff, 
which the Court declines to permit the Pfa.intiff to intro· 
duce, and to which action of the Court the Plaintiff by 
counsel excepts. 
Q. Mr. Bingler, shortly after you were admitted to the 
hospital did any of these defendants come to 
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A. No, Mrs. Gable came up to see me one time. 
Q. How soon after the accident? 
A. I think it was along within the same week. 
Q. Did you have any conversation with her on that oc-
casion? 
A. No, she brought me some reading literature some 
little pamphlets. 
Q. You didn't have any conversation? 
A. No, sir, no conversation. 
Q. Did she talk to you about the accident? 
A. No, she didn't talk to me about the accident. 
Q. Now Mr. Bingler, have you talked to young Willard 
Jameson since this accident? 
A. No, sir. 
Q. How about his Uncle, E. C. Jameson? 
A. I didn't particularly talk to him about this accident. 
Q. He no longer works at the California Service Station, 
does he? 
A. No, sir, I met him on the street one day, on 9th Street, 
and had some conversation as to how I was getting along. 
Q. Have you had any conv~rsation with J. C. Omohun-
dro, since the accident? 
A. No, sir. 
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Q. Has Mr. Richie been to see you? 
A. Np, sir. 
page 69 ~ Q. Hr.ve you ever had any conversation with 
Mr. Ridhie since this accident? 
A. I have talketl to Mr. Richie, he has ·not been to see . 
. Q. Did you haie any conversations with him with regard 
to this accident? 
A. No, sir. 
Q. If you knoWit how was young Jameson dressed on the 
day of the occurr nee? 
A. All dressed rdinary, in working clothes. 
Q. Did the employees of the California Service Station 
have on uniformsf or not? 
A. No, sir, I don't think none of them had on uniforms. 
Q. Was Willard Jameson dressed any different on the 
third of March ftom the other days? 
A. No, sir. \ 
Q. What time ~hat day did you first see him? 
I A. He was there when I got there around 8 o'clock. 
Q. Where was jhe? 
A. In the office part, the room where the fire was at. 
Q. Who else w~s there? 
A. Mr. Omohuridro and Mr. Emmett Jameson was there. 
· , Q. So you are \ certain that young Jameson was there 
when you got there that morning? 
A. Yes, sir, I lm positive of that. 
Q. Did you hate- any occasion to observe his activities 
that morning? 
A. G0ing about in his routine way, as he had 
page 70 ~been all !the time. . 
do l. He ser~~:1::s~::ts:: ::dt::I t:::g:::: ::~h:: 
checked automobil. tires, cleaned windshields. 
· Q. Did you obJerve similar activities on his part prior 
to the day of the ccident? 
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A. Yes, sir. He was there that morning, I think he was 
sweepmg. 
Q. Do you remember where he was sweeping? 
A. In that office room as well as I remember. 
Q. Had you seen him there the day before and the day 
before that? 
A. Yes, sir. 
Q. Did you see Mr. Omohundro the day before? 
A. No. 
Q. How about 'the day before that? 
A. No. 
Q. Did you see Mr. Omohundro there the day of this 
accident? 
A. Yes. 
Q. Did you ever see him there before that day? 
A. No. 
Q. Did you know who he was at that time? 
A. No, sir. 
Q. If Mr. Omohundro was there the day before the 
accident and the day before that, you didn't see him, is that 
correct? 
A. Yes, sir. 
page 71 ~ Q. On the morning of the accident was Mr. 
Omohundro there when you got there? 
A. Yes, sir. 
Q. What was he doing? 
A. They were there in that office, didn't anybody seem to 
have anything to do particularly. 
Q. Did you see Mr. Omohundro go about any duties about 
the station? 
A. No as I know of. 
Q. He remained inside? 
A. Yes, sir, he had been complaining, he had been sick, 
he was not well. · 
Q. And this accident occurred some time while after ten 
o'clock? 
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A. I would say about ten o'clock. 
Q. Mr. Bingler, did you receive any other injuries other 
than this leg injury? 
A. Just bruised up some. 
Q. Do you know what part of the automobile struck you? 
A. I don't know anything about that, I remember I was 
hit. I don't remember where the automobile hit me, or 
anything like that. . 
Q. Can you get up and down stair cases fairly well? 
A. No, sir. 
Mr. Paxson: At some convenient time, I would like to 
· have the Jury observe this man going up and down stair 
cases. 
The Court: All right. 
page 72 ~Mr. Taylor: We have no questions. 
Cross-Examination by Mr. Battle : 
Q. Mr. Bingler did you hear Mr. Jameson phone for Mr. 
Ritchie to come over there and fix these wires? 
A. No I didn't hear him phone, we only reported it to him 
and asked him to call up to get someone, we did not specify, 
Mr. Ritchie or anyone, we wanted an electrician. 
Q. When was that? 
A. That was the morning of the third. 
Q. Morning of the third? 
A. Yes. 
Q. Mr. E. C. Jameson is the man who you talked to about 
that? 
A. Yes, sir. 
Q. You saw Mr.· Ritchie when he came up, I believe? 
A. Yes, sir. 
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Q. You were at that time working on this pump right in 
front of the station? 
A. Yes, sir. 
Q. And according to your recollection, Mr. Ritchie asked 
Mr. Jameson to send some gas down to his car? 
A. Yes, sir, said he had run out of gas down on Preston 
Avenue, as well as I can remember, somewhere about Todd's 
Store. 
Q. Didn't he ask him to draw some gas so he could take it 
down there? 
A. I don't know about taking it, he said he 
page 73 rwould like to have some gas sent down and put in 
his car. 
Q. And you heard Emmet Jameson call young Jameson 
and tell him to take the gas down there? 
A. No, I didn't make that statement, because I was not 
interested in it, I don't know who carried the gas down there. 
Q. But that is all you did hear, you didn't hear any of the 
rest of the conversation? · 
A. No. 
Q. Did you notice who drew the gas out of the tank? 
A. No, sir, that was a passing incident to me, I didn't pay 
any attention to it, I don't know who drew the gas. 
Q. They drew it out of the tank you were working on 
didn't they? 
A. They couldn't have,-They could have too, but I know 
they didn't. 
Q. There are two tanks there, are there not? 
A. Yes, and another on another island towards the street, 
I don't know which tank the gas came from. 
Q. Did you· see young Jameson walk off with the gas? 
A. No. 
Q. Then Mr·. Ritchie came on out and was talking to you, 
for a while, is that correct? 
A. Mr. Ritchie and myself, yes, that was social conversa-
tion what we were talking. 
' 
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Q. He was standing on the island? 
A. At that time I was working on the pump we 
page 74 rhad this talk before that, Mr. Ritchie was up above 
me as well as I remember, up at the other pump 
above me. 
Q. Was he standing on the island or in the driveway? 
A. I don't know whether he was on the opposite side or on 
the island. 
Q. Do you think he was in the driveway? 
A. No, not in the driveway, he was on the island or over 
to one side of it, that is the last time I seen him, of course, 
w·hen I went to work on the pump he could have shHted his 
position. . 
Q. Mr. Reese was standing with his back towards the east, 
or towards town, is that right? 
A. Yes, I reckon he was, I would call it towards the service 
station. 
Q. His back was towards the service station? 
A. Yes. 
Q. Was the pump between you and Mr. Reese? 
A.. Yes, the door was. 
Q. Mr. Reese was in the driveway? 
A. Yes, he was standing along side the island as well as 
I remember, he had one foot on the islarid screwing these 
bolts iq. and I was holding the nuts on the back of the door, 
it was a name plate, specifying the kind of gas and what it 
was to be used for. 
Q. He was standing with his back towards the east and the 
part of the island towards town, is that correct? 
page 75 ~ A. Yes, sir, that is correct. 
Q. And you had your face toward the station 
and your back to Preston A venue, and your right side toward 
the eastern entrance of the Driveway? 
A. That is right. 
Q. Did you notice Mr. Reese jump out of the way? 
A. No, sir, it was all just like that ( snapping fingers.) 
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Q. You didn't hear the car coming? 
A. No, sir, just a commotion and it was all over, I don't 
know what taken place. · 
Q. Did you look toward your right before the car hit you? 
A: No, sir. 
·Q. You sure of that? 
A. Yes, sir, I never seen the car. 
Q. And according to your recollection, Mr. Omohundro 
did not work th~re on the first or the second of March? 
A. No, sir, I don't think so, I don't think he did. 
Q. You don't think he was working the first day you were 
there? 
A. No, sir. 
Q. He was there, however, the day of this accident? No 
doubt about his being there the day of the accident is there? 
A. No doubt of that. 
Q. Three of them there that day? 
A. Yes, sir. 
page 76 r Q. Mr. Bingler have you kept copies of your 
income tax report? 
A. No, I have never made enough to file one. 
Q. It looks like you took in around $9,000.00 one year? 
Mr. Paxson: I don't think that is correct. 
Mr. Battle: Gross Income $8,075.00. 
Mr. Paxson: Net income is what you pay tax on not 
gross income. 
The Court : Whether he filed income tax return or not 
is not material to this issue. 
Mr. Battle: We want to save the point, if your Honor 
please. 
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The Court : If you are going to undertake to discredit 
his figures, that is all right. 
Mr. Battle: No, sir, I just want to ask if he dic;l file 
income tax return for any of these years. 
The Court: He says he didn't, that the law didn't re-
quire him that he never made enough to file one. 
By the Court:- Did you ever go down to the Post 
Office and see the Government experts to see whether you had 
to file one or not ? 
I 
A. Yes, I have been down there several times, they said 
I was allowed $200.00 for each child and $1,000.00 for my 
wife. 
Q. You have never filed income tax return? 
A. No, sir. 
Q. Did Mr. Reese and your boy still work for 
page 77 ~you, Mr. Bingler, after this accident? 
A. Yes, sir, whenever I have anything for them 
to do. 
Q. Do you pay them by the day when they work? 
A. Yes, sir. 
Q. You don't pay them any set salary? 
A. No. 
Q. If they don't work, you don't pay them? 
A. No. 
A. If they don't work, you don't pay them? 
A. That is right. 
Q. You haven't got a statement of your financial trans-
actions since September? 
A. No. 
Q. Have you got any books on that? 
A. I could get it for you. 
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Mr. Battle: I would like to have that information -
before we get through, please. 
A. Yes, sir, all right. 
The Court: You mean what he has earned smce Sep-
tember? 
Mr. Battle: Yes, sir. 
Cross-Examination by Mr. Taylor: 
Q. Mr. Bingler, you stated Mr. Ritchie came to the Filling 
Station and told Mr. Jameson that he had run out of gas, do 
you know Mr. Emmett C. Jameson the manager of the filling· 
station? 
A., Yes, sir. 
Q. That is the Mr. Jameson you referred to? 
A. Yes. 
Witness stood aside. 
page 78 ~ Mr. T. C. Ritchie, another witness called by the 
Plaintiff, being duly sworn, testified- as follows: 
Examination in chief, by Mr. Paxson : 
Q. Mr. Ritchie, you are Mr. T. C. Ritchie one of the de~ 
fondants in this case? 
A. Yes, sir. 
Q. On March 3, 1939, did the Ritchie Electric Company 
own a Plymouth Sedan, 1935 Model? 
A. Yes, sir, 1937 model. 
Q. Is that the automobile~ which you were driving on Pres-
ton A venue, which ran out of gas? 
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A. Yes, sir. 
Q. That car is titled in the name of the partnership? 
A. Yes, sir. 
Q. Where had you been customarily getting that car ser-
viced, Mr. Ritchie? 
. A. That particular car, at the California Service Station. 
-Q. Most of the Oil and gas you bought from the California 
Service Station, is that correct? 
A. For that car, yes. _ 
Q. Had you had occasion to go to that station frequently 
or infrequently, say six weeks prior to that date? 
A. Rather frequently, I would say. 
· Q. Did you have occasion to observe, who were the attend-
ants at that station? 
A .. Ye~, sir. 
Q. Who were they? . 
page 79 r A. Mr. Jameson, Mr. Omohundro, whose name 
I _have learned since the accident, and Willard 
Jameson, whose name I have learned since the accident. 
Q. Can you tell the Court and Jury how many times you 
saw Willard Jameson at this station, in the six weeks prior 
to this accident? 
A. No, sir, I had seen him there, but I cannot tell you 
whether it was two times or fifty times. 
Q. Tell the Court what he was doing there? 
A. He was a regµlar attendant there as far as I knew. 
Q. Did you ever purchase gas from him? 
A. Yes, sir. 
Q. Ever purchase oil and accessories from him? 
A. Yes. 
Q. Had you been to this particular station on any occasion 
on the day prior to the accident or the. day prior to that? 
A. No, sir. 
Q. On March 3, I understand ·you went to the station and 
requested.some gas, did you see young Willard Jameson there 
then? 
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A. Not at that time I requested the gas, no. 
Q. Did you see him between the time you got there and 
the time of the accident? 
A. I saw him at the time of the accident, the first time. 
Q. Did you see him take the can of gas to your automobile? 
A. No, I did not. 
page 80 r Q. Do you know who took it there? 
Mr. Battle: I object. 
The Court: You only know who brought the car back, 
is that right, Mr. Ritchie? · 
A. Yes, sir. 
Q. I believe you testified in connection with this case on 
a previous occasion, did you not? · 
A. In Police Court. 
Q. That was in connection with the reckless driving charge? 
A. Yes. 
Q. Did you or not on that occasion state, that when you 
went to this particular service station you saw Young Jameson 
there and he seemed to be doing the same things he had on 
previous occasions? 
A. If, I did I don't recall it. 
Q. It is possible that you did? 
A. If I did it is not my recollection at this time. 
Q. Your recollection at this time, is that you did not see 
him until the time of the accident? · 
A. Yes, sir. 
Q. When you went there some mention was made about 
whether the keys were in the car, is that correct? 
A. That is correct. 
Q. You made that statement before, I believe.? 
A. I cannot ~tate whether I did now or not. 
Q. Do you know whether or not that was Mr. E. C. 
Jameson? 
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A. No, sir, I was in the office part with Mr. E. C. 
page 81 r Jameson, and somebody called in about the keys, 
and I replied the keys were in the car. 
Q._ You don't know who that was? 
A. No, sir, I don't. 
Q. You were an actual eye witness to the accident, I believe? 
A. Yes, sir. 
Q. Did it occur, Mr. Ritchie, substantially as it has _been 
outlined here by the other witnesses? 
A. Substantially, yes. 
Q. You think it happened substantially as it has been tes-
tified to here this morning? 
A. Yes. 
Cross-Examination by Mr. Battle: 
Q. Mr. Ritchie, Mr. Paxson has asked you if you didn't 
testify in the Police Court that you saw Young Jameson the 
morning of the accident and before· the accident, in view of 
that question and its inferences, I ask ou if this is an accur-
rate statement of your testimony in the Police Court : "Ques-
tion : Mr. Ritchie, do you know where this boy got the car 
·from? Answer: On that morning, the third of March, this 
year, about 10 o'clock, I ran out of gas and just before I got 
to Via's crossing, about 100 yards below the crossing, I was 
going west, and I discovered, I was out of gas. As I was 
going down hill I coasted as far as I could and got within 
about 100 yards of the southern side of the track 
page 82 rthat crosses Preston A venue. I walked up to the 
, California Service Station and went into the of-
fice. As I went in, Jameson, the uncle of the boy, said: You 
are the man I want to see, we are having trouble with our 
tanks and we have a live wire, and I want you to get me a 
man over here. I told him I wanted a can of gasoline and 
he said : We will take care of that, I will send a man down 
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with the gas and bring your car in. So I went over and looked 
at what Jameson wanted and phoned the shop to send a man 
over to insulate this wire, and when I was through with my 
business, I stood around and was talking to Mr. Bingler. I 
was standing by him alongside the gas tank. Bingler was 
working, but we were talking and I looked up and saw my 
car coming up Preston A venue. When he was pulling into 
the driveway it struck me that he was going too fast, but I 
thought it was all right for anyone who knew how to handle 
a car. He was swinging rather wide into the driveway and 
I thought Bingler saw the car coming. He was standing 
sideways to the car, the same as I was, and I stepped back 
onto the island, in no great hurry, when I realized that the 
boy was not going to straighten up. By that time he had 
curved in, had struck Bingler and carried him from the tank 
he was working on, brushing him against the second tank 
and carried him about five feet beyond the island, dropping 
Bingler to the pavement. The car then ran into a 
page 83 rlight pQle at that point and bent the bumper and 
broke the pole, and the car came to rest at that 
point. Question : You say when you talked to Mr. Jameson, 
Sr., he said he would send a man dow11 to get the car? Answer: 
Yes. Question: Do you deal regularly at the California 
Service Station? Answer: Yes, particularly with that car, 
all the gas that is used in that car is from that station. Ques-
tion : Had you ever seen this young man before? Answer : 
·Yes. Question: Did you ever buy gas and oil from him? 
Answer: Yes, I have." Is there anything in that testimony 
about having seen young Jameson prior to the accident, Mr. 
Ritchie? 
A. No, sir, there is not. 
Mr. Taylor: We propose to examine Mr. Richie while 
he is on the stand, do you want us to proceed. 
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The Court: I suppose we had better adjourn now for 
lunch then. 
Upon the reconvening of Court after the adjournment for 
lunch, by consent of counsel for the Plaintiff and the Defencl-
ants, Dr. Robert V. Funsten, a witness for the Plaintiff, is 
examined at this point, the witness T. C. Ritchie standf:ftg 
aside. 
, 
Dr. Robert V. Funsten, another witness for the Plaintiff, 
being duly sworn, testified as :follows : 
Examination in chief, py Mr. Paxson: 
page 84 ~ Q. You are Dr. Robert V. Funsten? 
A. Yes, sir. 
Q. I believe you are the head of the Department of Ortho-
Pedic Surgery at the University of Virginia Hospital? 
A. Yes, sir. 
Q. And the Physio-Therapy Department comes under that 
general classification? 
A. That is under my direction. 
Q. Have you with you the original Hospital record of W. 
R. Bingler? 
A. Yes, sir. 
Q. Covering the time he was admitted to the Hospital,. 
March 3, 1939, to date? 
A. Yes, sir. 
Q. Does your record indicate that you examined him the 
. elate of his admission to the hospital ? 
A. Yes. 
Q. Doctor, kindly state what the examination revealed and 
the treatment which was given him? 
A. The examination revealed that the bone of the le£ t thigh 
was crushed about 4", the bone was crushed there were a lot 
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.of fragments beginning 20" above the knee joint; there·was-
a great deal of s,:velling and of course, it could be moved 
around in any direction, it was broken entirely loose. We 
could find no evidence of any other injuries. 
Q. Doctor was that thigh bone break, a clean 
page 85 rbreak or was it' shattered? 
A. It was very badly s~attered for about 4 
inches. 
Q. What in the way of treatment was administered·to him? 
A. He was given a hypodermic soon after admission and 
the leg was set, and traction apparatus put on his leg, with 
weights attached to it to pull the leg out into its normal length, 
he was put to bed in this type of apparatus to hold the leg in 
position. 
Q. I take it that at the time it was impossible to put this 
leg in a cast, is that correct? 
A. It would not have been impossible to do it from the 
standpoint of the future, it was not the thing to do. 
Q. How long did Mr. Bingler remain with this leg suspen-
sion apparatus and weights before it was possible to put the 
leg in a cast ? 
A. The cast was applied on the 12th of May. 
Q. About seven weeks after his admission to the hospital? 
A. Yes, sir. 
Q. From the time of his admission until the time this cast 
was applied, did he at all times remain_ with his leg in this 
suspension apparatus? 
A. Yes, sir. 
Q. Did you have occasion to direct that this leg be periodi-
cally x-rayed? 
A. Yes, sir. 
Q. I believe that was done m Dr. Archer's Depart-
ment? 
page 86 r A. Yes, sir, it was. 
Q. Dr. Funsten, after the leg_ suspension ap-
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paratus was no longer needed, and Mr. Bingler's leg was put 
in a cast, was he able then to leave the hospital on some sub-
sequent day? 
A. He left the hospital o_n the following day, the 13th of 
May, on crutches with the cast. 
Q. Did Mr. Bingler, subsequently come back to your de-
partment at the hospital for examination and treatment? _ 
A. Yes, sir, came back quite regularly over a period of 
months, I should say a month and a half or two months ago, 
he stopped coming back. 
Q. You have, I believe, made one examination of this man 
since Christmas of this year? 
A. Yes, sir, I am sure I did, it was on January 3. 
Q. There has been introduced into the evidence, Dr. Fun .. 
sten a bill of the physio therapy department of the hospital 
for 72 treatments at $2.00 each, will you explain what those 
treatments were? 
A. They vary to some extent, most of them consist of 
water treatments, massage, electric heat and attempts to 
establish circulation in his knee joint, which stiffened up very 
much during the time he was in cast, and in traction. 
Q. In that regard does the case history reveal that this leg 
had ever been broken before? 
A. No, sir. 
page 87 t Q. Those physiotherapy treatments were taken 
over a period of some months? 
A. Yes, sir. 
Q. In your opinion, Dr. Funsten, would it have a tendency 
to help this man's leg to continue with physiotherapy, or has 
it done everything that it can do? 
A. We thought he would probably get as much good out 
of trying to use the leg to a moderate degree, walking and 
trying to get it loosened up, probably as much good from that 
as the treatments, and they were not making much progress 
and were quite expensive. 
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Q. When you examined this man on the 3d day of J anu-
ary, did you find the leg had improved, and if so to what 
extent? · 
A. Yes, it had improved over the course o:t time, after he 
came out of the cast, for a number of weeks he developed nq 
motion at all. It gradually developed, to somewhere aroun4 · 
25% of his normal motion; that was approximately what it 
was when I saw him last. 
Q. Mr. Bingler, will you go around and show Dr. Fun-
sten just as you showed the Jury this morning, how far you 
can bend that leg. ( At this point the witness, W. R. Bingler, 
illustrates the amount of motion in the injured leg, and it is 
examined by the witness, Dr. Funsten. 
Q. (continued). Dr. Funsten what would you say from 
your examination at this time is the ratio of motion 
page 88 }that Mr. Bingler has of this leg? 
A. I think he has possibly slightly more than 
25 % , not much perhaps, improved a very few degrees. 
Q. You think there have been a few degrees of improve-
ment since your examination of him in January? 
A. Yes, sir, not very many. 
Q. In the light of your experiences with cases of this char-
acter and your examination of this particular man tan you 
state whether or not there is any permanent injury? 
A. I think it is quite likely he will have some permanent· 
limitation of motion. I think he can get so he can bend that 
leg a little less than a right angle, but he probably will not 
get completely rid of some loss of motion, I don't think his 
motion will completely return, it will probably lack 25 % . 
Q. Over a period of time you think he might enjoy 50% 
more motion than he now has? 
A. Yes, sir. 
Q. In the light of the rate this leg has improved, in the 
light of the improvement of motion since your examination 
of January 3, what would you estimate would be the period 
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of time that it would take for this leg to get as well as it will 
get? 
A. It sometimes takes two or three years. You gradually 
stretch the scar tissue, which forms. You cannot tell defini-
tely how long it will take. 
· Q. Of course, we cannot definitely tell he will 
page 89 ~enjoy any further improvement? 
A. No we cannot tell that definitely, but from 
experience I would say the majority do loosen up after a per-
iod of time. 
Q. What appeared to be the mental state of Mr. Bingler 
when you first examined him, Dr. Funsten? 
A. He was very much upset and hysterical, more or less 
and for sometime we had difficulty with spells of that type, 
where he would get very much depressed or excited about his 
future and condition, and we were even at one time sufficient-
ly worried about him to call in consultation, Dr. David Wil-
son. 
Q. Did this man appear to be resting fairly easy from a 
pain standpoint or otherwise? 
A. He had spells in which he seemed to suffer quite a lot,, 
I think more than the ordinary case does. 
Q. Your opinion is the injury was not only serious but 
1>ainful? 
A. Yes, sir. 
Q. And more so than the average break of this kind? 
A. Probably it was. 
Cross-Examination by Mr. Battle : 
Q. As I understand it is your opinion that the limitation 
, in the motion of the knee would be restored to about 75% of 
normal. 
A. I think so, I think you could not surely, but fairly well 
expect probably that much return in time, I don't know how 
long. 
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page 90 ~ Q. If when that should occur, he could perform 
the usual duties of life? · 
A. I think most of them he could. Climbing ladders ang 
things like that would be difficult. , 
Q. Would that leg be as strong as the other one? 
A. I think that it will be strong. 
Q. Was there any evidence of former injury? 
A. I could see no evidence of it, and I looked the record 
over and I have no record of it, I don't remember any previous 
1111unes. 
Q. The trouble now is limited motion in the knee? 
A. Yes, sir. 
Q. That resulted from the cast and demobilization? 
A. Not entirely when the break occurs that we have in 
this case, there is a lot of scarring through · the tissues and 
this extends into the joint, where the relative distance is short, 
compared with th~ amount of tightness. If it was up here, .. 
there would be plenty of motion; those tissues adhere, but 
this condition is not entirely from being in a cast. 
Q. You think the limb as far as strength is concerned is as 
strong as it ever was? 
A. Yes, sir, I think the bone is as strong. 
Q. A good union? 
A. Yes, sir. It was very slow, we didn't get a complete 
union for five months. 
Q. But it did finally knit? 
A. Yes, sir. 
page 91 ~ Witness stood aside. 
·. Dr. Vincent Archer, another witness for the Plaintiff, 
being duly sworn, testified as follows : 
Examination in chief, by Mr. Paxson: 
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Q. You are Dr. Vincent Archer? 
A. I am. 
Q. And you are head of the x-ray department of the Uni-
versity of Virginia Hospital? 
A. I am. 
Q. Did you occupy such position in March of 1939? 
A. I did. 
Q. Did your department, Dr. Archer, at various intervals 
take x-ray pictures of the left leg of Mr. Bingler? 
A. We did, beginning on March 3, 1939, March 10th, 
same year, March 14th, same year, March 30th, April 19, 
May 2, on the 15th of May we examined his chest on account 
of possible chest complications, and August 2, I think it was, 
let me look at the film here, yes, that is right. 
Q. Have you in your possession the· plates, showing the 
results of these various pictures? 
A. I have. · 
Q. And a view box to exhibit them to the Jury? 
A. I have. 
Q. I will ask you with the aid of the view box to describe 
them to the Jury. I don't think it will be necessary to describe 
or explain all of them. 
page 92 ~ A. This is one of the first films made at the 
time of the injury, in a very short time afterwards. 
He \vas brought right on up. This shows one view, this is 
looking through, say from before backward; this is the other 
view, shows looking·from one side to the other, through side 
ways to get another angle. On this film, all of these fracture 
Jines here, this is the upper portion of the large bone in the 
upper leg. Here is the knee joint, here there was a great 
amount of shattering involved, the area from here down to 
here, an area on the film that measures about six inches. All 
of these shattered fragments are shown here. I have a num-
ber of other films showing the progress of union all along. 
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The Court: Just take the last one. 
A. This is the one made August 2, when healing has taken 
place to some extent. Here the_ bones are pretty well lined, 
as well as could be possibly expected under such circum-
stances. This hazy line around here is the new bone, callous, 
so called, formation, that is plastered on the~e bone frag-
ments to get the new bone. 
The Court: Does the latter one show a more complete 
union? 
A. These are the latest ones made, this is August 2, last 
year, we have not made any since that time. 
Q. I believe you on one occasion, the 15th of May, you 
also took a x-ray picture of Mr. Bingler's chest? 
page 93 r A. We did. 
Q. For what purpose? 
A. They were looking for possible pneumonia, that is what 
it is called, it is not that, that is a technical name for blood clot 
that goes into the lung and blocks up certain vessels in the 
lung and causes considerable damage. 
Q. Did the examination of Mr. Bingler indicate he was 
suffering from such trouble? 
A. No. 
Q. That was simply precautionary? 
A. Yes, he had certain symptoms. It is not infrequent to 
have these blood clots break loose and got into the lungs, that 
is particularly true of fractures in the upper leg or lower leg. 
We found no evidence of any such trouble in his chest. 
Q. The result of that picture-
A. Was negative. He had neither pneumonia, or any evi-
dence of blockage. 
Q. The history of the period of time over which the leg 
was x-rayed is that about average, or above or below average? 
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A. About average in fractures of this type, I have seen 
them go on six or eight months in these badly fractured frag-
ments; it takes a great deal longer in these cases to plaster 
in the spaces between so many fragments, than it does iti 
plastering up one small break. It varies a great 
page 94 ~deal, but this is about normal. 
Q. The x-ray pictures do not reveal any injury 
to muscles do they? 
A. No, nothing but the injury to the bone. 
No questions on cross examination. 
Witness stood aside. 
Mr. T. C. Ritchie, recalled to sta!}d in pursuance to agree-
ment of counsel : 
Examination by Mr. Taylor : 
Q. Mr. Ritchie when you went to the filling station on th.e 
day of this accident did you have any conversation with Wil-
lard E. Jameson prior to the accident? 
A. No, I did not. 
Q. With whom did you c9t1verse concerning the gas? 
A. Mr. E. C. Jameson. 
Q. What did you tell him? 
A. I. told him I had run out of gas about a block down 
Preston A venue, and I would like to get a can of gas to take 
to the car. 
Q. Did you request Mr. Jameson or any of the employees 
of the California Oil Service to take it down there? 
A. No, I did not. 
Q. What did Mr. Jameson say to you? 
A. Mr. Jameson said I was just the man he wanted to see, 
at that time, that he would send somebody down to 
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page 9 5 rtake care of the car, while he talked to me about this 
elettrical work or wire which he had there. 
Q. And did you proceed to talk to him about this electrical 
work? 
A. That is correct. 
Q. Did you h?,ve anything further to do about procuring 
the gas placing it in the can, taking it to your car, putting it 
in the car and bringing your car back to the station, except· 
that you were asked about whether the keys were in the car 
or not? 
A. That is all. 
Q. You did nothing else? 
A. That is all. 
Q.Did you give any instructions at the filling station as to 
how that was to be procured, how much or how it was to be 
put in your car? 
A. No. 
Q. Did you ~ow who was bringing it back until after the 
accident? 
A. No, I did not. 
A. Did you know Mr. Willard E. Jameson by name prior 
to this accident? 
A. Only by sight, I didn't know his name. 
Q. Have you been to this filling station since the 
page 96 raccident on March 3d? · 
_ A. Yes, a number of times. 
Q. Has Mr. Willard E. Jameson ever waited on you at 
that Filling station since this accident? 
A. He has. 
Q. What did he do for you? 
A. Filled my tank with gas, brought out receipt for me to 
sign, which I signed. 
Q. Did he write out that receipt? 
A. I think he did. 
Q. Have you a copy of that receipt? 
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A. No I have not. 
.1 
Q. Have you made a search for it? 
A. Yes, I did. I kept it for a long time, but it has been so 
long, I didn't know where to find it. 
Q. Can you tell us when that was? 
A. The best of my recollection some several days after the 
accident. 
Cross-examination by Mr. Battle : 
Q. Mr. Ritchie, I believe you said you didn't know Mr. 
Omohundro by name at that time? 
A. No, I did not. 
Q. You did know him by sight? 
A. Yes. 
Q. You saw him at the station the morning of the accident, 
didn't· you? 
A. I don't recall seeing him, I really just don't 
page 97 rrecall seeing him, I have every reason to believe he 
was there, but I don't have any picture of him 
in mind right at the time of the accident. 
Q. I mean before the gas was drawn? 
A. I didn't see him before the gas was drawn either. 
Q. Where were you when the gas was being drawn from 
the tank, and carried to your car? 
A. I was in what you would call the office part of the filling 
station, talking to Mr. E. C. Jameson. 
Q. You were talking to Mr. E. C. Jameson? 
A. Yes, sir. 
Q. So Mr. E. C. Jameson, did not draw the gas? 
A. No, sir. 
Q. You are confident of that? 
A. Yes, sir. 
Q. Do you recall hearing somebody call in and ask if the 
keys were in the car? 
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A. I was asked about the keys, I don't know who asked, 
and I replied that they were in the car. 
Q. That was while you were talking to Mr. Jameson? 
A. Yes. 
Q. You assumed, of course, that whoever asked you would 
want to drive the car back to the station? 
A. Surely. 
Q. And you replied they were in the car? 
A. Yes, sir. 
Q. You don't know who asked the question? 
page 98 ~ A. I do not. 
Q. Mr. Ritchie, I believe, after you got through 
talking to Mr. Jameson, that you walked out in front of the 
station prior to the accident? 
A. Yes, sir. 
Q. Did you have a conversation with Mr. Bingler? 
A. Yes, I stood there talking to Mr. Bingler for several 
minutes. 
Q. Where were you standing? 
A. I was standing just west of Mr. Bingler, that is away 
from town. 
Q. Were you standing in the driveway? 
A. In the driveway, Yes. 
Q. And I believe Mr. Reese was helping Mr. Bingler, they 
were helping each other on the tank? 
A. Yes, that is right. 
Q. Do you recall which way Mr. Bingler was facing? 
A. Facing me, facing towards the west. 
Q. He was not facing the station, then? 
A. No, sir. He could have been at times, he was talking to 
me and at the same time to Reese at the pump giving him 
instructions and helping him with the work, and then he would 
answer back to me, which would make him facing out Preston 
Avenue. 
Q. You saw your car coming, I believe? 
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A. Yes. 
Q. Before it made the turn? 
page 99 r A. Just as· it was making the turn. 
Q. To start into the driveway? 
A. That is correct. 
Q. At that time were you standing in the driveway? 
A. Still standing in the driveway, yes, on the outside of the 
i1:,land. 
Q. What did you. do? 
A. I leisurely stepped back on to the island, the car was com-
ing a little fast, but not so fast, but what the boy could 
have straightened up, if he had known how to handle the car, 
I stepped back thinking he would straighten up. 
Q. You got out of the way? 
A. Yes, I stepped back. 
Q. Did you see Mr. Bingler when he was struck? 
A. Yes. 
Q. What did Mr. Reese do after you stepped back? 
A. I don't recall anything of Reese at all, of course, I was 
looking at Bingler on the car and being dropped off the car. 
· - Q: Did you see Mr. Bingler look at the car over his 
shoulder? 
A. I am not so sure of that, Mr. Bingler was facing me 
and I saw the car, and I thought Bingler saw it too. 
Q. You thought at the time he could see the car? 
A. I thought at the time he could see the car about the same 
as I could, ·of course, I· was facing it and had 
page 100 ra much better view of it, he only had a side view. 
Q. It ·did not occur to you to holler at him, or 
warn him? 
A. No, I didn't think there was any danger. These young 
fellows usually drive up with a dash and straighten out, and 
usually do. 
Q. You don't know what happened to Mr. Reese? 
9. No, I don't. I didn't see him at all. 
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Q. Had there been any traffic in that driveway while you 
were there? 
A. No. 
Q. Customers had not been coming in? 
A. No, not on that side of the island. 
Mr. Paxson: I want the privilef;e of asking him a few ques-
tions, but as long as Dr. Wilson is here, I would like to put him 
on at this time. 
By consent of counsel, Dr. David C. Wilson, another wit-
ness for the Plaintiff is examined at this point, the witness, 
T. C. Ritchie, standing aside. 
Dr. David C. Wilson, another witness for the Plaintiff, be-
ing duly sworn, testified as follows : 
Examination in chief by Mr. Paxson: 
Q. You are Dr. David C. Wilson? 
A. Yes, sir. 
Q. In what department of the University of Virginia Hos-
pital do you principally operate? 
page 101 t A. Nervous and mental disorders. 
Q. Are you head of the so-called department of 
psyciahcitry, is that right? · 
A. Yes, sir. 
Q. Dr. Wilson did you occupy such a position at the hos-
pital in the spring of 1939? 
A. Yes, sir. 
Q. Did you have occasion to examine Mr. W. R. Bingler, 
at the hospital? 
A. I did. 
Q. Have you the hospital record of what your examination 
revealed? 
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A. Yes, sir. 
Q. Please state the circumstances of the examination and 
what your examination revealed? 
A. I am not sure whether I saw this man on the 3d of 
March, I am sure I saw him on the 4th, It was on the 4th of 
March my note was made. I was called in because he was 
depressed, the best way to describe it is nervous, apprehensive 
and depressed, upset ,vould be about it, best term I could use. 
Dr. Funsten didn't know how serious that was why he called 
me in. I saw him along for two or three days, saw him every 
day, he cleared up quite promptly, and settled down and got 
better, and I didn't see him any more. Dr. Funsten, however, 
saw him, I don't guess there is any use telling what 
page 102 rhe said. My opinion was that he was going to be 
all right, there was no serious mental disturbance, 
he was emotionally disturbed, but he was going to get over it 
all right. 
Q. On the occasion you last examined him were you of the 
opinion that that mental situation had cleared up entirely? 
A. I wouldn't say cleared up entirely, but it was certainly 
no more than you could expect with a person in his circum-
stances. It seemed to me, as soon as he got over his illness he 
would be all right. 
Q. Is this mental state, in which you state you found Mr. 
Bingler, common situation to find in cases of injuries of this 
kind, or unusual or what? 
A. He was probably a little bit more upset than the usual 
person, but in many persons, who had a shock or ·disturbance 
of this kind, a fracture, and so on, you find this condition, per-
haps not so much as in his case, or Dr. Funsten would not 
have called me in. He was depressed and quite fearful, ap-
prehensive, but I thought he would get all right, it was mostly 
shock. Even when I first saw him I thought he would get 
along all right. 
Q. Did he seem to know wher.e he was and who was around? 
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A. Yes, sir. 
Q. You say fearful, what kind of fears did he seem to 
have? 
page 103 r A. I don't remember exactly, just what his fears 
were. 
Q. In your opinion the mental situation you discovered on 
that occasion and which you subsequently watched in your 
examination, was it one that was the result of this particular 
injury? 
A. Yes, I think so. 
Q. How of ten did you see Mr. Bingler? 
A. I am sure I saw him twice, I cannot say now that I saw 
him more than that. 
Cross-Examination by Mr. Battle: 
Q. Have you any record of the times you saw him? 
A. Yes. 
Q. When were they, one on the 4th you said? 
A. Yes. 
Q. And what is the other day? 
A. One on the fifth. 
Mr. Taylor: We have no questions. 
Witness stood aside. 
Mr. T. C. Ritchie, recalled to the witness stand : 
By Mr. Paxson: 
Q. Mr. Ritchie did I understand you to tell Mr. Battle, when 
you first saw your automobile it was just starting to come in 
the driveway? 
A. Yes, sir. 
/ 
94 Supreme Court of Appeals of Virginia 
T. C. Richie 
Q. Tell this Court and Jury how far the automobile wa~ 
then from Mr. Bingler? 
A. I would say some thirty five feet. 
page 104 t Q. YOU think it was about thirty feet? 
A. Yes. 
Q. You were further away from the car than Mr. Bingler, 
were you not? 
A. About two feet. 
· Q. And you stepped up on the island? 
A. Yes, sir. 
Q. Did I understand you to say you thought the boy was 
going to straighten up? 
A. Yes. 
Q. He was coming in that driveway too fast, was he not? 
A. A little too fast. 
Q. You think if he had been accustomed to driving that 
c.ar, he might have pulled out of it? · 
A. Unquestionably. 
Q. As a matter of fact, didn't the car come clear tip on the 
island? 
A. No. 
Q. Did you see where it chipped the cement off that ledge? 
A. I didn't see that, it may have brushed the island it did 
not come up on it. 
Q. The tanks come out pretty close to the edge, and Mr. 
Bingler' s body was between the automobile and the pumps, 
wasn't it? 
A. No, I don't think so. 
page 105 r Q. What was it that crushed his leg then? 
A. I am not positive. 
Q. Weren't you standing there? 
A. Yes, sir. 
Q. you can say though that the car didn't come up on the 
island? 
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A. I can state the car hit him, but whether he was mashed 
against anything I don't know. 
Q. Do you know which side of his body it struck? 
A. He was facing me, it must have struck his le£ t side. 
Q. You think it struck his left side? 
A. Yes, sir. 
Q. But you don't know whether or not it knocked him 
against anything? 
A. I don't think it did. 
Q. At the point where it struck him, with respect to the 
island, it was close to the east end of the island, wasn't it? . 
A. Yes, sir. 
Q. How long is that island? 
A. Ten feet. · ·· 
Q. Where was Mr. Bingler's body when it was all over? 
A. Some seven or eight feet west of the island. 
Q. So it would have knocked him some sixteen or eighteen 
feet? 
A. Yes. 
Q. It went on past the place you had been stand-
ing? 
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Q. From the point where Mr. Bingler fell . on 
the cement how far was it from there over to these steel poles? 
A. That would be some twenty five or thirty feet. 
Q. So at the time of the impact, from where Mr. Bingler 
was standing to where his body came ~o rest was sixteen or 
. eighteen feet, and from that -point over to the steel poles was 
some twenty or twenty five feet? 
A. Yes, sir. 
Q. Is it a fact that the impact broke that steel pole in three 
pieces? 
A. Yes. 
Q. And did $58.00 worth of damage to.your automobile? 
A. Yes. 
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Q. So he was going at a right good speed? 
A. Yes. 
Q. That steel pole is the west end of the property, is it not? 
A.. It is still there, I wouldn't think it was much more than 
center of the property. 
Q. How big around? 
A. 4 inches at the bottom, the next section is 3 inches and 
the top section 2 0 inches. 
Q. How high is it? 
A. It must be twenty five feet high. 
page 107r Q. When Mr. Taylor was examing you, did I 
understand to to make the statement, that you 
didn't know who was going to bring the car back? 
A. That is correct. 
Q. YOU knew somebody was going to bring it back, didn't 
yon? 
A. Yes. 
Q. And when they inquiry was made as to where the keys 
were you knew one of the station men was going to bring the 
car back, didnt you? 
A. That is correct. 
Q. You didn't voice any objection to that, did you? 
A. No. 
Q. You acquiesced in it? 
A. Yes. 
Q. It was entirely agreeable to you? 
A. That is correct. 
By the Court: You didn't designate any particular one to 
bring it to you, did you? 
A. No, sir. 
Witness stood aside. 
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Mr: E. C. Jameson, another witness for the Plaintiff, be-
ing duly sworn, testified as follows : 
Examination in chief by Mr. Paxson: 
Q. You are Mr. E. C. Jameson? 
A. Yes, sir. 
page 108 t Q. What is your age, and place of residence? 
A. 40, I live on Monticello Road, I was living 
there at the time of the accident. . 
Q. By whom were you employed in the Spring of 1939? 
A. By Mrs. Florence R. Gable. 
Q. At this Service Station, the California Service Station 
on Preston, A venue? 
A. Yes. 
Q. In what capacity? 
A. As attendant at first, and one of the boys quit and left 
me manager. 
Q. Were you manager of that station on the 3d of March 
1939? 
A. Yes, that is correct. 
Q. Had you from time to time had your nephew, Willard E. 
Jameson working at the station? 
A. Yes: sir. 
Q. By whose direction was he working? 
A. He worked on week ends, and if any extra work had to 
be done through the week, we always got him to come in. 
Q. Who do you mean we? 
A. Mrs. Gable. In hiring extra help I had to get authority 
from her. 
Q. Had he been working for some two or three months? 
A. Yes. 
Q. Was he working the first day of March? 
page 109 ~ A. Yes, sir. 
Q. Was he working the second of March? 
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A. Yes, sir. 
Q. Was he working on the third of March? 
A. He was supposed to come to work on that morning. Mr. 
Omohundro had been sick and had not called, and he had been 
working on the first and second and I told him on the night 
of the second· to come back to work the next day, I hadn't 
heard anything from Mr. Omohundro, and I told him to re-
port to work late because I wanted him to work that night. 
Q: Did he report on the morning of the third? 
A. Yes, sir. 
Q. What time did he get there? 
A. Around about 9 o'clock, probably later. 
Q. When he came in did he go to work? 
A. He serviced a few cars that morning. 
Q. With your knowledge? 
A. Yes. 
Q. You say Mr. Omohundro had been sick? 
A. Yes. 
Q. What had he been-doing that morning? 
A. He said he had been sick and that he was not feeling 
well, and expected he would have to go back home. 
, Q. Do you tell this Court and Jury that at the time of this 
accident this man was employed there and 
page llOrin active duty? 
A. Yes, sir, and he would have worked that day, 
if the accident had not happened, because we had been making 
some changes over there and really needed him. 
By the Court: You said he would have worked that day,. 
if the accident had not happened? Why didn't he work? 
A. After· the accident he was so upset he didn't continue 
to work. 
By the Court: He went to the hospital with the officer, is 
that !ight? 
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A. Yes, sir, and then he went to Court and I had to go down 
and put up bond to get him out. 
By the Court: Were ·you working for Mrs. Gable at that 
time? 
A. Yes. 
By the Court: You were working for Mrs. Gable at that 
time? 
A. Yes. 
By the Court: And the name of the concern was what? 
A. California Oil Service Station. 
By Mr. Paxson: (Continued) 
Q. Mr. Jameson you tell this Court and Jury that Willard 
Jameson was working there that day, then? 
A. Yes, sir. 
Cross Examination by Mr. Battle: 
Q. Mr. Jameson you signed a statement with 
page. 111 ~reference to this accident, did you not? 
A. Yes. 
Q. In that statement didn't you say, W. E. Jameson was not 
working at the time this accident happened, and is only an 
irregular employee? 
. A. I don't know whether, I made a statement like that or 
not. 
Q. Is that your signature? 
A. Yes. 
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The Court: Let me caution you about saymg anything 
about 'who wrote that. 
Mr. Paxson : If the Court please, I have the right to cross 
examine this witness, if this statement is introduced. 
The Court: I don't want anybody to ask him how this 
statement was gotten. 
Mr. Paxson : I think I have the right to examine him if this 
statement is going to be introduced. 
Mr. Battle: I am merely asking him if he signed it. 
Mr. Paxson: You have read to him from it. 
Q. Is that your signature? 
A. Yes, sir, that is my signature. 
By the Court: Did you read it over before you signed it? 
A. No. 
Q. Didn't I read this statement to you in my office, and 
didn't you tell Mr. Minor and myself that it 
page 112 rwas in accordance with the facts? 
A. According to what I put down. 
Q. Do you remember coming to my office and talking to Mr. 
Minor and myself, some two months ago? 
A. Yes, sir. 
Q. Do you remember my reading this statement to you? 
A. I remember you reading part of it. 
Q. Don't you remember my reading it all? 
A. I don't remember about that. 
Q. And didn't you tell us at that time it was absolutely 
correct and according to the facts. 
A. I did, yes, sir. 
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Q. And in this statement, didn't you say on Friday March 
3, about 10 :30 or 11 A. M. I was sitting at my desk getting 
off reports and Mr. Omohundro was standing at the door of 
the office talking to me, neither of us were paying any atte11-
tion to the front of the service station, but when I heard a 
water can rattling across the driveway, I got up and went 
toward the door, just in time to see a car sitting cross ways 
to the driveway and up against a light pole, the top of which 
was falling. I also saw Mr. Bingler laying in the center of 
the outside driveway about ten feet from the west side pump. 
A, Mr. Ritchie,; customer of ours, told me that Bingler, while 
working on the east side pump was struck by his car, then be-
ing driven by W. E. Jameson. W. E. Jameson, 
page 113 ra nephew of mine, is only hired on weekends, or in 
case of emergency, and he was not working that 
day, (Friday March 3), and had only been at the station about 
five or ten minutes when Mr. Ritchie came in and said his car 
was below the train tracks and out of gas. Omohundro 
poured the gas, I understand, and then W. E. Johnson volun-
teered to take the gas down the hill because Omohundro was 
feeling rather badly. I heard none of the conversation about ' 
taking the gas down to the Ritchie car, from all the informa-
tion I have, Jameson merely volunteered to take the gas to the 
car and bring it back to the station. Bingler, who was in ... 
jured, was doing work on the t~nk from authority from 
-someone over me. I didn't authorize that work. W. E. 
Jameson was not working at the time this happened, and is 
only an irregular employee; I have read the above statement 
of two pages and it is correct and true, and signed E. C. 
Jameson, did you make that statement? 
Mr. Paxson: I move that that be stricken out and the Jury 
instructed to disregard it. 
The Court: The motion is over-ruled the statement is ad-
missible to test the credibilty of this witness, if for no other 
purpose. 
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Mr I Paxson: We note an exception. 
, 
Q. Junior, as he _was called, had been employed to work on 
week ends, is that correct? 
page 114r A. Yes, sir. 
. Q. And he was occasionally hired during the 
week, when you need him? 
A. He had been working two days before that, and that 
day, I had not released him from duty. 
Q. Mr. Omohundro, the regular man, was there, wasn't 
he? 
A. That is right. 
Q. What time did Junior show up that morning? 
A. Sometime between nine and ten o'clock. 
Q. Was he in your office at 8 o'clock when Mr. Bingler and 
his son came to work? ' · 
A. No, sir. 
By the Court: In making my ruling on Mr. Paxson's mo-
tion a few minutes ago, I used the word 'to test the credibility'. 
This statement is admissible, gentlemen of the Jury, for your 
consideration in determininng the credibility of Mr. Jameson's 
testimony. 
Q. Did Mr. Omohundro work that day? 
A. Yes, sir. 
Q. All day? 
A. Yes. 
Q. He didn't go home on account of feeling badly then? 
A. Not after the accident, because I didn't have any one to 
relieve him with then. 
Q. You don't work for Mrs. Gable, now, do you? 
A.No. 
Q. When did you leave her employ? 
page 115 ~ A. September first 1939. 
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Q. Were you discharged? 
A. Yes, sir, I don't know for what or why. 
Q. Did you see Omohundro draw this gas? 
A. No, sir. 
Q. I believe you said in the beginning of your testimony that 
if it was necessary to take Junior or young Jameson on, you 
would consult Mrs. Gable? 
A. Yes, sir, that is right. 
Q. Junior was not detained in Jail that day, was he? 
A. No, sir. 
Q. And you think he got over there at what time did you 
say? 
A. Between 9 and 10 o'clock, I don't recall exactly what 
minute it was. 
Q. Have you any idea how long he had been there when Mr~ 
Ritchie came up? 
A. Not over ten ·minutes, I don't think. 
Q. How long had ~r. Omohundro been there? 
A. I don't know what time Mr. Omohundro came on, he 
was supposed to come on at eight. 
Q. Have you any reason to believe he came on later than 
eight? 
A. No, sir I know I opened the station that morning, he was 
supposed to come on later. 
Q. What do you mean 8 o'clock. 
A. Between eight and nine, only two of us work-
page 116 ring, we had to work our hours so one would come 
on late and one early. 
Q. What time of day do you clean up? 
A. That depends on how business is . 
. Q. Do you remember cleaning up this particular morning? 
A. We clean up ever morning. 
Q. But do ·you remember what time you cleaned up the 
morning of this accident? 
A~ I really don't. 
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Q. Do you remember whether you did the cleaning up or 
that lV(r. Omohundro cleaned up that morning? 
A. I swept the floor, Omohundro usually cleaned up the 
Oil bottles. 
Q. You swept up the floor that morning? 
A. Yes, sir. 
Q. Was that before Omohundro got there? 
A. Yes, early in the morning before Omohundro got there. 
Re-examination by Mr. Paxson: 
Q. Mr. Jameson on this particular morning, March 3d, did 
Junior, as you call him, or Willard do any work around the 
station prior to the time Mr. Ritchie came there? 
A. I think he had been around about ten minutes and pos-
sibly waited on several cars, I am taking his statement that 
he had waited on several cars. 
Q. Do you think that he had serviced several cars? 
A. Yes, sir. 
Q. That statement, which was just read· to you~ 
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A. No, sir. 
Q. Did you sign a statement for me on or about last Decem-
ber 21? 
A. Yes, sir. 
Q. At that time you were employed at the Charlottesville 
Motor Company? 
A. Yes, sir. 
Mr. Battle: We object to that, as a self serving declaration, 
(referring to statement handed to him by counsel for Plain-
tiff). . 
The Court: That is objectionable, that is self-serving. 
Mr. Paxson: I don't see how it could be self serving. 
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The Court: It undertakes to corroborate the statement of 
the witness. It is proper, of course, to contradict him with 
a signed statement, but you can not corroborate his statement 
with a signed statement. 
Mr. Paxson: He was summoned here by Sen. Battle as 
a defense witness. 
The Court : That does not make any difference, you put 
him on the witness stand. 
Q. Is that your signature and the statement to which you 
refer? (Referring to statement of December 21st). 
A. Yes, sir. 
Mr. Paxson : Mr. Reporter will you copy that in the record 
at the proper time. 
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proper time. · 
Mr. Paxson : I would like to state my exception. 
The Court: You may do that later. 
Q. On the occasion of March first, two days prior to this 
accident, I believe that is the time, young Willard, came to 
work in that particular span? 
A. That is correct. 
Q. You said it was customary for you to get Mrs. Gable's 
consent before putting on extra help? 
A. Yes, I had already gotten her consent, because Mr. Omo-
hundro was sick, I hadn't gotten any release. 
Q. Had you been given any instructions to ·let him go? 
A. No. 
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Q. Had you given him any instructions not to come back? 
A. No, I told him to come back. 
Re-cross examination by Mr. Battle: 
. Q~ Do you remember talking to Mr. Hugh Miller the after-
noon your employement was terminated over at the station? 
A.No. 
Q. Do you remember on that occasion telling Mr. Hugh 
~filler that he had treated you-
. Mr. ·Paxson: He says he doesn't remember the tonversa-
tfon and .it is improper to put this before the Jury, I submit. 
Th~ Court: It is perfectly proper. 
I 
page 1J9} .. Q. Do you remember telling Mr. Miller on the · 
afternoon your employment terminated at this 
statiqn that he, Miller, had always treated you like a gentle-
i.nan; but you were going to do everything you could against 
Mrs. Gable, and you were going to ruin her, if possible? 
A. No, sir, I didn't make such a statement. 
Cross Examination by Mr. Pax.son: 
. · -Q. Since you left the employment of Mrs. Gable, you have 
been working with a competitive oil company, have you not? 
A. Yes, sir. 
Q. And have been ever since? 
A. Yes, sir. 
Witness stood aside. 
Mr. Willard Jameson, another witness for the Plaintiff, 
being duly sworn, testified as follows : 
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Examination in chief by Mr. Paxson:· 
Q. You are Mr. Willard E. Jameson? 
A. Yes, sir. 
Mr. Paxson: I am calling this defendant.as an adverse wit-
ness. 
Mr. Battle : Insofar as the claim against him is concerned. 
The Court : That is all right. 
Q. Mr. Jameson on March 3, 1939, were you at 
page 120 rthe California Oil Service on Preston A venue? 
A. Yes, sir. 
Q. And subsequently drove Mr. Ritchie's car? 
A. Yes, sir. 
Q. Which resulted in Mr. Bingler's injury? 
A .. Yes. 
Q. In what capacity were you at that Service Station on 
that occasion? 
A. Well I was supposed to come in as extra man. Mr. 
Omohundro had been sick two days and they had no word as 
to whether he was coming in on the third or not, and I was 
told to report that morning for work, as if he didn't come in, 
I would go ahead and work. 
Q. Did you come in as told? 
A. Yes., sir. 
Q. Did y-0u work up until the time of the accident? 
A. Yes, sir . 
. . Cross-examination by Mr. Battle: 
Q. Mr. Jameson do you realize you are testifying under 
oath? 
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A. Where do you figure that, I am testifying-
The Court : You were one of the witnesses sworn here yes-
terday to tell. the truth, weren't you? 
A. I have so far. 
Q. Did you tell the truth in Police Court? 
A. I am very sure I did. 
page 121 r Q. You were sworn down there to tell the truth, 
weren't you? 
A. Not that I know of I was not. 
Q. You are a nephew of Mr. E. C. Jameson? 
A. Yes, sir. 
Q. And you now state that you worked that morning up 
until the time of the accident? · 
A. Yes, sir. 
Q. Who were you working for? 
A. I come there to report for work, I don't say I was work-
ing for any one. I serviced cars that morning, while E. C. 
Jameson was there. 
Q. You came there to work, is that correct? 
A. I had been told to report for work. 
Q. Did you come there for the purpose of working? 
A. If I was supposed to. 
Q. Did you work? 
A. I serviced three or four cars before the accident. 
Q. Mr. Omohundro was there, wasn't he? 
A. Yes. 
Q. And you were supposed to work if he didn't? 
A. Yes. 
Q. Was he working? 
A. I don't remember whether he had done any work while 
r was there or not. 
Q. Did you testify in Police Court as follows, in answer to 
a question addressed to you by Judge Brooks,-
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page 112 r Mr. Paxson: I object to this line of examina-
tion on the same ground that Senator Battle ruled 
out my statement, it is a self-serving declaration. 
The Court : This is an entirely different situation. The 
law permits one and does not permit the other. This is en-
tirely proper to effect the credibility of the witness. 
Mr. Paxson: Do I understand from the Court's ruling 
that you will be allowed to put on testimony to impeach a 
man's integrity, but not allowed to put on evidence to sup-
port it. 
The Court: No sir, that is not the Court's ruling, but you 
cannot support a witness by statements of the witness. Th~t . 
is all right, I think Mr. Battle has a right to go into that. 
Q. (Continued), That morning I happened not to be work-
ing at the station and came by there on my way down town, 
I always stopped at the station, did you make that statement? 
A. Yes, sir. · 
Q. You told Judge Brooks that? 
A. (No reply). 
Q. And did you further tell him, when I got there that 
morning I noticed that Omohundro, who was working there, 
did not look well and I asked him what was the matter and 
he said he didn't feel well. When Mr. Ritchie came in Omo-
hundro went out to put some gas in a can. I said 
page 123 rl would take it down for him and nothing else was 
said, and I picked up the can and took it down to 
the car, put the gas in and looked back up the street and did 
not see anything coming down the street, so I took the car 
back. Then, you went on and testified how the accident hap-
pened. What time did· you get to the station that morning? 
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A. I don't ·know exactly what time it was, somewhere be-· 
tween nine and ten o'clock, close to ten o'clock. 
Q. How long had you been there when Mr. Ritchie came 
up? 
A. Somewhere between ten and fifteen minutes. 
Q. On that occasion at Police Court, weren't you asked this 
further question by the Court, "Question: You say on that 
particular morning you just dropped by that station? Answer : 
Yes." Did you tell the Judge that? 
A. Yes. 
Q. What did you drop by there for, what time did you drop 
by there? 
A. Around ten o'clock. 
Q. Did you tell him that? 
A. I don't know whether I told him that or not. 
Q. Did you tell him you were working that morning? 
A. Yes. 
Q. You told Judge Brooks that? 
A. Yes, pretty sure I did. 
Q. Why have you changed your statement, Mr. Jameson? 
A. What do you mean why. 
page 124 ~ Q. Do you now say you were not working that 
morning? 
A. After I made that statement I had found out I was sup-
posed to come to work that morning. 
Q. When you went there you didn't know it then? 
A. At the time I went to Court before I was all broke up, 
. in fact I was broken up for three months after the accident. 
Q. This hearing in Police Court was Thursday June 8th .. 
A. Yes. · 
Q. That had been a little over three months after the ·ac-
cident, you knew what you were telling the Judge that mor11~ 
ing, didn't you? 
A. I don't say I knew everything. , 
Q. At the time I made that statement I was nervous and 
broke up. 
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Q. Three months after the accident. 
A. Yes, three months after the accident. 
page 125 r ·Q. It looks like you would have known whether 
you were working that day or not, you weren't so 
broke up you didn't know whether you were working that day 
or not, were you? 
A. I was pretty well broken up. 
Q. You went back to the station after the accident? 
A. Yes. 
Q. Did you do any work? 
A. No. 
Q. Omohundro still there working? 
A. Yes, sir, I believe he was. 
Q. How much were you paid when you were working? 
A. $1.25 a day. 
Q. Let's see what happened that morning-when Mr. 
Ritchie came up were you out in front? 
A. I was inside the station. 
Q. Where was Mr. Omohundro? 
A. Mr. Omohundro as well as I remember was standing 
by the office door, leading into the small office. · 
· Q. Where was your uncle? 
A. Inside the office making out the reports. 
Q. Where did Mr. Ritchie go? 
A. Mr. Ritchie went on in the office, if I am not mistaken, 
he went to the office door and on into the little office-. 
Q. Did you hear Mr. Ritchie say anything? 
A. Yes, sir, I heard him say he was out of gas 
page 126 rdown below the tracks, about a . block below the 
railroad tracts, and he wanted a can with some gas 
in it. 
Q. Did you hear anybody ask him for the keys, or if the 
keys were in the car? 
A. Yes. 
Q. Who? 
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A. Omohundro. 
Q. What did Mr. Omohundro do? 
A. He had already put the gas in a can and had returnea 
around to ask Mr. Ritchie if the keys were in the car, I was 
standing between them. 
Q. Where was Omohundro when he asked that question? 
A. Standing between the pumps. 
Q. Mr. Ritchie was inside? 
A. Mr. Ritchie was standing right by the door, by the 
switch box, I think they were talking. 
Q. Could Mr. Omohundro and Mr. Richie see each other 
when Mr. Omohundro asked him about the key? 
A. Not that I know of, from where he was standing, I don't 
think so. 
Q. What did you do? 
A. I volunteered to take the gas down for Omohundro, l 
told him I would take the gas on down there for him. 
By the Court: What did he say? 
A. He didn't say anything, before he could speak or say 
anything I had picked the can up and gone on out 
page 127 rof the driveway? 
Q. You didn't claim any pay for working that 
day, did you? 
A. I didn't get any. 
Q. Didn't claim any, did you? 
A. (No reply). 
At this point counsel for the Defendant, Florence R. Gable 
hands to counsel for Plaintiff a statement in writing. 
The Court: You want to introduce this to contradict the 
testimony of this witness ? 
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Mr. Battle: Yes, sir, and that purpose alone. 
The Court: And you want to object to it? 
Mr. Paxson: Yes. 
The Court : The statement is admissible provided it is con-
nected up. I am cautioning this witness not to tell us what 
person wrote it, or where it was signed or anything about it. 
Mr. Paxson: I desire to note an exception and withoui 
waiving my exception; I am going to ask that all of the state-
ment be read. 
By Mr. Battle (Continued) : 
Q. Will you see if you signed that statement? 
A. Yes, sir. 
Q~ Does this statement state the facts of this occurrence 
correctly, Mr. Jameson? 
A. I don't know I have not read the statement. 
page 128 t By the Court: Did you read it over before you 
signed it? 
A. I read part of it, I didn't read the last part, I read the 
first two sheets, as he wrote them, and handed them to me to 
read, 1 didn't read the last sheet. 
Q. Was this statement read fo you by me in my office in 
Mr. Minor's presence, and didn't you assure both of us that 
it was a correct statement of fact? 
A. Yes, sir you read it. 
Q. And didn't you tell us it was a correct statement of fact? 
A. Yes, I am pretty sure I did. 
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( At this point the statement is read to the witness in the 
pre.sence of the Court and Jury). · 
Q. Mr. Jameson do you now tell this Court and Jury this 
is a correct statement? 
A. Yes, sir. 
Q. It is? 
A. Yes, sir, that is the statement I gave you. 
Q. It states the facts correctly? 
A. It states them as I gave them to that person. 
Q. Does it state the truth? 
A. There is one piece in there, I don't remember putting 
in there, I don't say I didn't tell him, I aon't remember it. 
Q. What is that about working that day? 
page 129 ~ A. Right at the top. 
Q. You told the Court just now that you read at 
least the first two pages, that clause is on the first page, isn't 
it? 
A. Yes. 
Q. That clause reads: "On Friday March 3, 1939, I was not 
working, but had dropped in at the station on my way to town 
to get some personal things." 
A. I don't remember giving him the first part of it. 
Q. Do you remember telling Judge Brooks you were not 
working that day? 
A. Yes, I told the Judge, that, but I don't remember tell-
ing- it at the time that statement was given. 
Q. Do you remember my rea~ing that statement to you back 
in early January in my office? · 
A. I just told you I remembered that. 
Q. Do you remember that part of it? 
A. Yes, sir. 
Q. And do you remember you and Mr. Minor and myself 
particularly talking that part of it over and that. you told us 
that was absolutely true? 
' 
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A. That I was not working, yes; but I had serviced cars 
that morning, if you ·call servicing three or four cars working~ 
I had worked. 
Q. What I want to know is whether you were working for 
Mrs. Gable? 
page 130 ~ A. I don't know whether she had been notified or 
not, I had been told to come in. 
Q. Can't you tell us whether you were working for her · 
that morning or not? 
A. I was told to come into the station to report for duty 
on the morning of the third, and to come in a little late. 
Q. Were you there at 8 o'clock in the morning, when Mr. 
Bingler and· his son reported for work? 
A. No, sir I came in after they had been there. 
Q. What were they doing when you got there? 
A. I don't remember. 
Q. Did you sweep out the station that morning? 
A. No, sir, I don't think I did. 
Q. Why did you say you went by the station to get some 
,personal things, if you had been told to report to work?· 
A. I was on my way down town to get a pair of shoes. 
Q. Didn't you explain to Mr. Minor and myself that you 
went by the station for the purpose of getting some personal 
belongings that morning? 
A. No, sir, not at the station, none there to get. 
Q. You said so in this statement? 
A. That is supposed to be down town to get some personal 
things, I was on my way down town to get a pair of shoes. 
Q. You simply dropped by the station on your 
page 131 ~way down town to get some personal things? 
A. That is what I told you. 
Q. You told us you were coming down town to get some 
personal things and simply stopped by the station, is that 
correct? 
A. That is what I told you. 
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Q. And that is what you said in this statement and that is 
what you told Judge Brooks, that you were not working that 
day, that is right, isn't it? 
A. That is what I told Judge Brooks. 
The Court : Mr. Paxson suggested or requested that the 
whole statement be read. 
Mr. Paxson: If you are going to let it m, I suggest 
that you let the witness read it. 
The Court: Can you read it? 
A. Some things I cannot even make out, what they are. 
The Court : Is the other statement in too? 
Mr. Battle: Yes, sir. 
The Court: Those two statements will be exhibited to 
the Jury, and can be referred to by them. 
Mr. Paxson: Do I understand that your Honor is going 
to let signed statements go to the Jury? 
The Court: Yes, that is frequently done, Mr. Paxson. 
Mr. Paxson: I want to except to the action of the Court. 
The Court: I have been doing it for 30 years. 
page 132 r Mr. Paxson: They are not allowed to take any 
. direct testimony into their room. 
The Court: That is all right, anything that this witness 
said in that statement is all right to go to the Jury. 
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At this point the statement marked Exhibit WEJ No. XI 
is read to the Court and Jury, as follows : 
I 
"Charlottesville, Virginia, March 7, 1939. I, W. E. Jami-
80n, 18, live at 712 Concord Ave. with my uncle, Lawrence 
Gooch, and I am not regularly employed. On Saturdays _ 
and Sundays, and during sickness of the regular men, I 
work at Mrs. Gable's service station at Preston and Harris 
Sts. She pays me at $1.25 per day, when I work. 
On Friday March 3, 1939, I was not working, but had -
dropped in at the service station on my way to town to get 
some personal things. I had been at the station about 5-10 
minutes, when Mr. Richie came in and said his car was 
out of gas down below the tracks. I saw Mr. Omohundro, 
one of the regular employees put about 2 gallons of gas i~ 
a can and set it down near the gas pump. I had been stand-
ing by Omohundro, who after filling the can with gas, went 
back into the station and asked Mr. Richie, if the keys were 
in the car. I heard this question ahd heard Mr. Richie an-
swer, 'yes'. Before Omohundro came back; or 
page 133 ~rather just as he turned around, I had picked up 
the can and taken a couple of steps toward the 
street starting down toward the car, and then I said, 'I'll 
take the gas on down.' No-one said anything to me, and I 
took the gas down. I really took the gas because I knew 
Omohundro had been sick the day before, and I was merely 
doing him a personal favor. He did not ask me to do it, 
and neither did Mr. Richie, I simply volunteered my services. 
After filling the car with the gas, I saw no-one else was 
coming so I brought the car on back to the station, as I 
turned from Preston A venue into the driveway, it was 
necessary to brake the car, but when I hit the brake, my foot 
slipped off the brake pedal and hit the accelerator, and the 
Plymouth car of Mr. Richie, jumped right into Mr. Bingler 
who was standing about a foot from the center island of the 
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station. I had seen this man as I turned and normally I 
would have stopped the car, but this time my foot slipped 
off the brake and hit the accelerator, striking Mr. Bingler. 
The car stopped when I struck the flood light pole. I hatl 
cut the car to avoid running over Mr. Bingler, or hitting 
him the second time. Mr. Richie and Mr. Bingler's helper 
were the only witnesses. I have read the about statement of 
3 pages and it is correct and true. (Signed) W. E. Jame-
son." 
. { At this point the following statement of the witness E. 
C. Jameson, marked Exhibit ECJ No. XI, 1s 
page 134 rread to the Court and Jury, as follows : 
· ''Charlottesville, Va. March 1, 1939. 
I, E. C. Jameson, 38, live on Monticello Road, and foi; 
the past 6 years, I have worked for Mrs. Gable and managed 
her service station located at Preston & Harris Sts. 
On Friday March 3, 1939, about 10:30-11 A. M. I was 
sitting at my desk getting off reports and Mr. Omohundro 
was standing at the door of the office talking to me, neither 
of us were paying any attention to the front of the service 
station, but when I heard a water can rattling across the 
driveway, I got up and went toward the door, just in time 
to see a car setting cross ways to the driveway and up 
against a light pole, the top of which was falling. I also 
saw Mr. Bingler laying in the center of the outside drive-
way about 10 feet from the west side pump. A Mr. Richie, 
a customer of ours, told me that Bingler while working 
on the eastside pump was struck by his car, then being driven 
by W. E. Jameson. W. E. Jameson, a nephew of mine~ 
is only hired on weekends, or in case of emergency, and he 
was not working that day, (Friday, March 3), and had 
only been at the station about 5-10 minutes when Mr. Richie 
came in, and said his car was below the train tracks and 
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out of gas. Omohundro poured the gas, I understand, and 
then, W. E. Jameson volunteered to take the gas 
page 135 ~down the hill because Omohundro was feeling rath-
er badly. I heard none of the conversation about 
taking the gas down to the Richie car. From all the infor-
mation I have, Jameson merely volunteered to take the gas 
to the car and bring it back to the station. Bingler, who 
was injured, was doing work on the tank from authority 
from someone over me. I didn't authorize that work. W. 
E. Jameson was not working at the time this happened, and' 
is only an irregular employee. I have read the above state-
ment of 2 pages, and it is correct and true. (Signed) E. 
C J ,, ' . ameson. 
The Court: I will cauton you gentlemen that those state-
ments are not to be taken by you as substantive evidence in 
this case, or as affecting any persons liability, but are merely 
to be considered by you as affecting the credibility of this 
witness and the other witness, E. C. Jameson. 
Mr. Battle : If your Honor please we would like to in-
troduce the transcript of the evidence in the Police Court, 
if Mr. Paxson wants I will call his stenographer to prove 
it. 
Mr. Paxson : I am certain that is an exact copy because 
I checked it myself. 
The Court: The evidence in the Police Court will also 
be considered by you as affecting the credibility of this wit-
ness and not as affecting the liability or non liability of any 
of the parties. · 
The testimony of W. E. Jameson taken before the Police 
Court, is filed marked Exhibit WEJ No. 2, and reads as 
follows: 
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1 
·Q. Tell us what happened? 
A. That morning I happened not to be working at the 
station and came by there on my way down town-I always 
stop by the station. I had worked the day before and when 
I got there that morning I noticed that Omohundro, who was 
working there, did not look well and I asked him what's 
the matter, and he said he didn't feel well. When Mr. Richie 
came in Omohundro went out to put some gas in a can. I 
said I would take it down to the car, for him, and nothing 
else was said, and I picked the can up and took it down to 
the car, put the gas in and looked back up the street and 
did not see anything coming down the street so I took the 
car back. As I approached the station I released my foot 
from the accelerator and it slipped over and somehow it 
canght the toe of my shoe, and before I could get my foot 
from under the brake· the car had hit Mr. Bingler and I 
swerved the car to the left to avoid hitting him a second 
time. After hitting him I went back to see what I could 
do, then I went in the filling station and sat down. 
"Q. How old are you? 
A. Nineteen. 
page 137 ~ By Mr. Paxson: 
Q. Mr. Jameson, how long have you been working at this 
station? 
A. From the last part of January. 
Q. Who employed you? 
A. Mr. Jameson, my uncle. 
Q. You have been working there about two months? 
A. Yes, about two months. 
Q. You say that on this particular morning you just drop-
ped by the station? 
A. Yes. 
Q. What time did you drop by? 
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A. Around ten o'clock. 
Q. Where do you live? 
A. 712 Concord Avenue. 
Q. Is that your home? 
A. No, I am living with my aunt. 
Q. The wife of the man who employed you? 
A. No, his sister. 
Q. Something was said in this Court last week about you 
getting this thing over with because you wanted to go back 
home. Where is that? 
A. Three years ago, after my father died, we moved to 
Bu:ff alo, New York. I came back down here and got a 
letter that mother was in the hospital. I could not get 
work up there and could not go back on account of this. 
Q. What is the address of your place in Buffalo? 
page 138t A. 179 Glenwood Avenue. 
Q. Did you hear the conversatoion that took 
place between your uncle and Mr. Richie? 
A. Some of it. I heard Mr. Richie say he was out of gas 
and would like to get some in a can. 
Q. Did you hear your uncle say he would send down and 
get the car? 
A. I don't know what he said. 
Q. Mr. Omohundro was sick that morning, wasn't he? 
A. Yes. 
Q. Wasn't he sitting back in the office when this happened? 
A. Not that I know of. Mr. Jameson sat behind the desk 
and I was in the yard. 
Q. Who put the gas in the can? 
A. Omohundro. 
Q. Did he tell you to go down to the car? 
A. No, I volunteered. 
Q. To whom? 
A. Omohundro. 
Q. Was Jameson your uncle, there? 
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. 
A. Mr. Bingler was there working on the pump and he 
and I were there. 
Q. Who held the nozzle to the gas hose? 
A. Omohundro. · 
Q. Did he operate the pump? 
A. Yes. 
page 139 t Mr. Paxson: Counsel for the Plaintiff objects 
and excepts to the action of the Court in intro-
ducing and admitting into the evidence the Exhibits WEJ 
No·. Xl and WEJ No. X2, and ECJ No. Xl, which purport 
to be signed statements by E. C. Jameson and w. E. JameSOil 
and the trascript o~ the testimony of sundry witnesses taken 
before Justice J. Callam Brooks in the reckless driving pro-
ceedi~g against Willard E. Jameson held on June 8, 1939. 
Counsel state as ground for his objection and exception, 
first, it is improper to introduce a previous signed statement 
for the purpose of impeaching witnesses, and this ts partic-
ularly so where the evidence shows that the satements are not 
in the handwriting of the witnesses. Second, that the only 
purpose · the statements can properly serve is to test . the 
integi-ity of the witnesses, and to permit the introduction 
of the entire statement, which is a narrative writing taken 
outside the .presence of counsel for the Plaintiff ar any 
principal to the case is prejudicial to Plaintiff's rights. 
Third, that the transcript of the record in the reckless driv-
ing hearing and · the evidence adduced in such hearing is 
not proper evidence to be considered by a Jury in a civil 
case and is particularly prejudicial to the rights of the Plain-
tiff, if permitted to be taken to the Jury room and examined 
by the Jury. Fourth, it permits the Jury to have 
page 140 rbefore it narrative forms of evidence such as the 
defendant cares to introduce in a semi deposition 
form, whereas the Plaintiff is not permitted to have his 
written statement or his written testimony to go before the 
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Jury. Without in any wise waiving the objections and e~-
ceptions abov~ counsel proceed to examine the witness further. 
The Court : None of that testimony in police Court is 
to be adm.itted, execpt that of Willard E. Jameson. 
Mr. Paxson : I think it is up to your Honor to judge what 
is proper and improper evidence. 
The Court : Gentlemen of the Jury contradictory state-
ments whether written or verbal may be introduced to con-
tract a witness, and the Jury is again cautioned that they are 
admissible only for that purpose. Let us go ahead, let 
these papers which _purport to contradict these witnesses 
be put on the table there as exhibits and if the Jury needs 
them I will pass on whe_ther they can get them or not. 
Mr., Battle: And it is understood that the transcript is a 
correct transcript of the evidence? 
Mr. Paxson: Yes. 
The Court: I don't want the evidence of any other wit-
nesses except so far as this boy's testimony is concerned. 
Mr. Battle : That is all I offered, sir. 
page 141 ~ The Court: That is all that is to go in, and 
as to the names of any witnesses, they are not to 
g<? in. 
Mr. Paxson: Do I understand the statements are to be 
altered in some way? 
The Court : The names of witnesses are to be taken off. 
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It might be technical error to let that go in. I have cautioned 
the parties not to mention the names of any person who took 
those statements: 
Re-examination by Mr. Paxson: 
Q. Mr. Jameson the statement from which the Court 
Reporter just read, which bears your signature was prepared 
some four days following this accident, is that correct? 
A. I don't remember how many days it was. 
Q. It was a very short time after the acident? 
A. Was not very long after the accident, I know that. 
Q. Did you prepare the statements or someone else? 
The Court: Don't tell who, or what his business was. 
A. The party who asked the questions. 
Q. The party who asked the questions lS the partr who 
wrote the statement? 
A. Yes, sir. 
Q. He wrote out the statement and you signed it? 
A. Yes, sir, I had no part in writing it. 
Q. Did he give you a copy of the statement? 
A. No. 
Q. Have you ever had a copy of it? 
page 142 ~ A. No. 
Q. Shortly after you testified in Police Court 
you went to the west coast, didn't you? 
A. First I went to New York State and from there to the 
west coast. 
Q. To your position in a CCC Camp? 
A. Yes. 
Q. Not far from Walla Walla, Washington? 
A. Yes. 
Q. How long did you remain there? 
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A. I went in on October and left there the second of J anu-
ary, I don't remember when it was I went in, I remember leav-
ing there on the 2d of January. 
Q. For what purpose did you leave? 
A. To come back here as a witness in this case. 
Q. Did you come voluntarily or in answer to a summons? 
A. Voluntarily. 
Q. At whose request did you come back? 
A. From all I could ever find out it was an attorney that 
came down to camp. 
Mr. Battle: He came at my request, I am sorry to say. 
Q. On the day you reached Charlottesville, which was Sat-
urday? 
A. Yes, sir. 
Q. Did you come to my office on that Saturday afternoon? 
A. Yes. 
. Q. Did you talk to me in the presence of Mr. 
page 143 rBreerton and my secretary for several hours? 
A. Yes. 
Q. On that occasion did I ask you whether you were work-
ing on the third of March? 
A. Yes, you did. 
Q. What was your reply? 
A. My reply was that I was told to report to work, and 
that I had worked the morning of the accident. 
Q. You had come back here, because this case was origin-
ally scheduled to be tried in January? 
A. Yes. 
Q. Had you ever talked to me before that occasion? 
A. No, sir. 
Q. Ever talked to me since? 
A. No. 
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Cross-Examination by Mr. Battle: 
Q. That same morning you were in my office were you not? 
A. Yes. 
Q. Didn't tell us anything about being told to report to 
work that morning did you? 
A. Not that I know. 
Q. And you told us that the statement was a correct state-. 
ment of fact? 
A. As I remember I did. 
Q.Then you went out of our office and saw your Uncle? 
A. Yes I saw him that afternoon. 
Q. Then you went over to Mr. Paxson's office 
page 144 rwhile you were under my summons to appear here 
as a witness in this case? 
. 
Mr. Paxson: I beg your pardon, the sargeant came in and 
summoned him while he was in my office. 
Q. You came back here at my request? 
A. I don't know who requested it. 
Q. Did Mr. E. C. Jameson go with you to Mr. Paxson's 
office? 
A. No, sir. 
Q. You talked to him before you went over there, didn't 
you? 
A. I never talked to him about this accident. 
Q. You came all the way from Oregon to testify in this 
case, saw us that morning and then saw your Uncle that 
afternoon and didn't say anything to him about this accident 
at all? · 
A. I hadn't said a word to him about it. 
Q. You just went on over to _Mr. Paxson's office? 
A. He said Mr. Paxson said he would like to see me before 
I left town. 
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Mr. Paxson: That is exactly what I told him. 
Q. How did you happen to go to Mr. Paxson's office that 
ci.fternoon? 
A. My uncle, E. C. Jameson told me, Mr. Paxson said if 
he saw me to tell me he would like to see me. 
Q.. Your uncle told you to go to Mr. Paxson' s office, then? 
A. Yes. 
Q. And yet you didn't talk the case over with him at all, 
before you went? · 
page 145 ~ A. No more than I did with this attorney. 
Q. But he did tell you to go to Mr. Paxson's 
office that afternoon? 
A. He told me Mr. Paxson would like to see me, he didn't 
tel1 me to go. 
Q. You told us one thing and then went on over to Mr. 
Paxson's office in response to your Uncle's suggestion and 
told him another, is that right? 
A. What do you mean by suggestion? 
Q. Request then? 
A. He didn't request it either. I asked him how they found 
out where I was, and he said he got the address from my 
aunt and give it to some lawyer. 
Q. But he told you Mr. Paxson wanted to see you? 
A. Yes, sir. 
Cross-Examination by Mr. Taylor: 
.Q. Mr. Jameson how much schooling and education have you 
had? - , 
A. I took up two years in vocational high school. 
Cross Examination by Mr. Battle: 
Q. At the time you talked to Mr. Paxson, did you tell him 
we had sent for you? 
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A. Yes. 
Q. Did you tell him you had talked to us that morning? 
A. Yes, I told him I had talked to you. 
Re-examination by Mr. Paxson: 
' Q. At the time you came in there you had never been served 
with process had you? 
page 146 r A. No, sir. 
Q. Is it a fact that the Sargeant was called to 
my office and you were made a party defendant in this case 
while in my office? 
A. Yes. 
Q. Didn't I state you didn't have to talk to me, unless you 
wanted to? 
A. Yes. 
Q. Did I undertake to quiz ·you? 
A. No. 
Q. Did you tell me in narrative form just what you have 
testified to here today? 
A. Yes, sir. 
Q. And it was on that occasion that you told me you had 
been sent the money to come on here? 
A. Yes, sir. 
Q. And ~ told you that as long as you were here I was 
going to make you a party defendant to this case? 
A. Yes. 
Question by a Juror: When you reported for work the next 
day what time were you supposed to report? 
A. What do you mean. 
Question by a Juror : If you were to report tomorrow what 
time would you report? 
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A. I would report the time I was told to report.. If I had 
worked the night before, I would go on a 
page 147 ~little later, or if I had to work that night, I would 
go on a little late. 
.. 
Question by a Juror: Have you ever worked there at night 
by yourself? 
A. Yes. 
Question by a Juror: How many hours are you supposed 
to work? 
A. Forty hours a week. 
Cross-Examination by Mr. Taylor: 
Q. Did you work the night before? 
A. No. 
Q. Were you to work the night of the third? 
A. Yes. 
The witness stood aside. 
The Plaintiff rests. 
I 
Mr. Taylor: If your Honor please counsel for Mr. T. C. 
Ritchie, Elizabeth B. Ritchie and Robert F. Ritchie, wish to 
make a motion, which we presume the Jury should not hear. 
At this point the Jury is excused until 9 :30 A. M., March 
29, 1940. 
Mr. Taylor: If your Honor Please, counsel for Mr. T. C. 
Rit_chie, Mrs. Elizabeth B. Ritchie and Robert F. Ritchie, 
UO Supreme Court of Appeals of Virginia 
partners trading as the Ritchie Electric Company, and Mr. , 
T. C. Ritchie, indvidually, I wotild like at the 
page 148 ~outset to have it understood that this motion is 
made for all of those defendants, move to strike 
the Plaintiff's evidence as to those defendants for the follow-
ing reasons : First, the question of Agency and control or lack 
of agency and control of the automobile at the time of the 
accident has been put in issue by these defendants by sworn 
plea duly filed in this proceeding and as follows : ( Here reads 
plea), That tersely states our position in this case. vVe move 
to strike the evidence for the ground that the Plaintiff, taking 
all the evidence introduced, here on behalf of the Plaintiff, 
:has not proved that at the time of this accident Willard E. 
Jameson, the operator of the car was the agent, servant or 
employee of the Defendants, whom I represent. As I under- · 
stand it, there are several criteria of the relation of principal 
and agent or master and servant, one of which is control, 
another is selection of the agency, and perhaps a third is 
compensation, although the latter is not necessarily, but is 
usually present. We submit to you sir, in making this motiof! 
that none of the Defendants, whom I represent had anything 
to do whatso~ver with the selection of Willard E. Jameson 
as the party to operate this car at the time the accident occur-
red, nor did they have any control over the operation of that 
car from the time it :wa·s parked by Mr. T. C. 
page 149 ~Ritchie on Preston Avenue, after having run out 
of gas until after it struck Mr. Bingler in this un-
fortunate accident. Furthermore, M. T. C. Richie, or the 
,other Richie defendants did not in any way compensate, Mr. 
\Villard E. Jameson for operating that car. As I say compen-
sation is not an absolute criterion of agency, but at least its 
presence or lack of presence has some bearing upon the case. 
We move to strike also for the further reason that Willard 
E. Jameson when operating the car, and his Employer, Mrs. 
Gable, were acting as independent contractors, and not as 
agent, servent or employee of the Ritchies. Willard E. Jame-
son and his employer, Mrs. Gable were the bailees of the car -
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for a purpose. As I understand the criterion of the difference 
between an independent contractor and the relation of master 
and servant, is that an independant contractor contracts for 
a result, and the other is that· the person is alleged to have 
been his agent, has no control over an independent contrac-
tor; whereas, a servant, agent or employee does not contract 
for a result, and the employer, principal or master has con-
trol over that servant. I submit those two essentials are 
lacking, and that this was a situation of independent contrac-
tor; that he attempted to perform a result, namely, to procure 
gas, place it in the car and bring that car back to the station, 
and that while that operation was being done none of the 
Ritchies had any control over the operation of the 
page 150Jcar. Therefore, it constituted Willard E. Jameson 
and Mrs. Gable his employee, bailees of the car, and 
the bailer Mr. Ritchie is not responsible for the negligence -
of Willard E. Jameson. I have a number of authorities upon 
this subject both in this State and out of the state, if your 
Honor would like to hear them. The principles controlling 
the case I think are very well settled. · 
The Court: No, sir, I don't care to hear them. This motion 
is premature, if there were only one defendant it would be 
proper at this time, but in view of the fact that it is ·possible . 
.Mrs. Gable may introduce evidence, which may in some way 
make Mr. Ritchie liable, I think I should hear all the evi-
. dence in the case before passing on the motion. So with 
that reservation and without at this time denying or grant-
ing the motion, I think I ought to wait until all the evidence 
in the case· is over before passing on it. 
Mr. Battle: If your Honor Please I want to ask that the 
final or two three questions asked Mr. W. E. Jameson in 
Police Court be deleted, certainly the final two questions. 
Mr. Paxson: What are you doing now blowing hot and 
cold, I submit if he puts it in the whole thing should go in. 
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page 151 ~ Mr. Taylor: I want to except to the Court's 
ruling in failing to pass on the motion for the rea-; 
sons stated and the further ground that the motion comes 
at a proper time and should be passed on by the Court at the 
close of the Plaintiff's case. 
The Court: I will let the stenographer read that portion 
I have marked tomorrow, and it if is necessary for the Jury 
to take it into the Jury room. I don't know whether I will or 
not. 
Mr. Paxson: How about the signed statements? 
The Court: I will pass on that tomorrow, I don't know 
whether I will or not. 
Mr. Paxson: Counsel for the Piaintiff except to the altera-
tion of exhibits after they have been introduced and counsel 
has objected to their introduction. 
The Court: The only alterations are those questions at the 
dose of the testimony of W. E. Jameson, the witness in this 
case, before the Police Court, and the names of witnesses to 
the statements. 
Mr. Battle: Counsel for the Defendant is striking out and 
erasing that part of the narrative which the Court has ex-
cluded. 
Mr. Paxson: The Court is doing it, and I think the Court 
is wrong and I am objecting. 
March 29, 1940. 
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The opening of Court, the Plaintiff W. R. Bingler dem-
onstrates to the Jury his ability to go up and down 
page 152 ~steps, there being three steps up and three steps 
down. · 
Mr. W. R. Bingler, recalled to the witness stand by the 
plaintiff, testified as follows: ' 
Examination in chief by Mr. Paxson: 
Q. Mr. Bingler on yesterday you identified Exhibit WRB 
No. 4, which purported to show your income for the years 
1936-7-8, and for the months from January through Septem-
ber of 1939. You were requested to make a statement of your · 
income from September 1939 up to this date, have you made 
such a statement? 
A. Yes, sir. 
Q. Was it made from your original books of entry? 
A. Yes, sir. 
Q. Is this a copy of same? 
A. That is right. 
Q. Will you please read it to the Jury? 
A. 1939, October, Profit, $50.45. November $169.86, 
December loss $37.69, January profit $73.09, February· 
$100.49, total for 1939 profit $455.56, profit per day $1.61. 
Mr. Paxson : We off er that in evidence and identify it as 
exhibit vVRB No. 4a. 
The witness stood aside. 
The Plaintiff rests. 
Mr. Hugh Miller, the first witness called on behalf of the 
Defendant, Florence R. Gable, being duly sworn, testified as 
follows: 
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page 153 r Examination in chief by Mr. Battle: ·. 
Q. Mr. Miller were you at Mrs. Gable.'s Filling station on 
the afternoon that Mr. E. C. Jameson's employment waster-
minated? 
· A. Yes. 
Q. Did you have any conversation there with Mr. E. C. 
J . ? ameson. 
A. Yes. 
Q. What did Mr. Jameson say to you with reference to 
Mrs. Gable at that time? 
Mr. Paxson: I object to this evidence. Any conversation 
between Mr. Jameson and Mr. Miller in regard to Mrs. Gable 
has absolutely no bearing on this case, it has to do with a 
statement Mr. Battle undertook to impeach yesterday. 
The Court : It is all right he asked Mr. Jameson if he had 
such a conversation and Mr. Jameson denied it, consequently 
he has a right to put on evidence on the theory that it affects. 
his credibility. 
A. The afternoon Mrs. Gable dismissed Jameson he was 
at the Station, and I was with her at the same time. After 
he was dismissed he was very angry about it, and after Mrs. 
Gable took the man she was going to put in his place in the 
little office on the side of the Filling Station to talk to him, he 
told me, Mr. Miller, all of our relations have been of the most 
pleasant manner, you have treated me as a perfect gentle-
man. Mrs. Gable has treated me badly, and if 
page. 154 rthere is anything under heaven I can do to ruin 
her, I am going to do it. 
Q. When was that? 
A. That was I think September 1st. 
Q. Last year? 
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A. Yes, sir. 
Q. That is his exact language as well as you can now recall 
it? 
A. Just as well as I can recall it. 
Cross Examination by Mr. Paxson: 
Q. Mr. Miller did you have any connection with the Cali-
fornia Oil Service? 
A. I have assisted Mrs. Gable ever since Mr. Gable's death, 
practically, in managing the two stations that she has .. 
Q. Just what do your duties involve? 
A. Principally book-keeping. 
Q. You keep books for several companies, I believe? 
A. Yes, sir. 
Q. And ever since Mr. Gable's death you have been assist-
ing Mrs. Gable in this capacity? 
A. Practically ever since. 
Q. Do you have anything to do witb the actual running 
or operation of the stations? 
A. Yes, you might term it that way. Mrs. Gable, when-
ever she has an application for · employment, she sel-
dom employs anybody until she talks to me. Very 
page 155 ~few things that are ever bought unle~s sh~ talk~ 
to me. 
Q. You ·are kind of general adviser in connection with this 
business? 
A. Yes, I guess you can term it that way. 
Q. Were you present at the California Oil Service when 
E. C. and Willard Jameson signed certain statements that 
were ref erred to in Court yesterday? 
A. No, sir. · 
Q. After you had this conversation, which you say was in 
September? 
A. Yes. 
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Q. Did you tell Mrs. Gable about that? 
A. Yes. 
Q. Did you tell Mrs. Gable's attorneys? 
A. No. 
Q. When did you communicate that to them? 
A. That was communicated to them yesterday by Mrs. 
Gable. 
· Q. Were you summoned here as a witness? 
A. Yes. 
Q. On yesterday? 
A. I have never been summoned as a witness, I was told to 
be here. 
Q. And the fact that Jameson made this statement about 
Mrs. Gable was not communicated to counsel 
page 156 runtil after E. C. Jameson testified? 
A. Not that I know of. 
Witness stood aside. 
Mr. E. C. Jameson, recalled to the stand by the Defendant, 
Florence R. Gable, testified as follows: 
Examination by Mr. Battle: . 
' I Q. Mr. Jameson do you re111ember having a conversation 
with Mr. Hugh Miller the day of this accident over there at 
the plant? . 
A. I cannot recall whether I did or not, Mr. Battle, I don't 
think so, Mr. Hugh Miller was out of town that day. 
Q. Didn't Mr. Miller come to the filling station the day of 
the accident between 12 and 3 o'clock and did you not then 
tell Mr. Miller, your Nephew, young Willard Jameson was 
not working that day? 
A. I cannot recall whether I did or not, Mr. Battle, it has 
been so long ago. I don't remember back that far. 
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Q. Can you give us any idea whether you told him that 
or not? 
A. No, sir, I don't remember seeing Mr. Miller that day, 
until late that night, I think he was in South Boston that day, 
I am not sure. 
Q. Would you deny making that statement th~t young 
Jameson was not working that morning? 
page 157 r A. I am pretty sure I haven't made any state-
ment to Mr. Miller at all, if I did I ought to remem-
ber some things I said, but I don't remember anything. 
Q. You don't recall having made the statement that young 
\Villard Jameson was not working that morning at the time 
of the accident. You cannot recall telling Mr. Miller that? 
A. I don't think so, I don't think I had any conversation 
with Mr. Miller until that night. 
Q. Can you state whether or not you did tell him that? 
A. I don't remember telling him anything like that. 
Q. Can you tell us whether or not you did? 
A. I could not tell you to save my life, I don't remember. 
Examination by Mr. Paxson: 
Q. Mr. Jameson did you shortly after the accident or any 
time after the accident prior to the time that statement was 
made by you, which was on the 7th day of March, have 
any conversation with Mrs. Gable about the accident? 
A. No, sir, I did not, not that I remember. 
Q: Didn't you talk to her between the time of the accident 
and the time this statement was given? 
A. No. 
Q. At the time that statement was prepared, was Mrs. 
Gable present?' 
A. No, sir. 
Q. Were you given a copy of the statement? 
A. No, sir. 
-138 Supreme Court of Appeals of Virginia 
E. C. Jameson 
page 158 r Q. Have you ever seen the man since the state-
ment was prepared? 
A. No, sir. I did not have a cpoy, the first time I seen 
the statement since was here yesterday. 
The Court: Don't tell who the man was. 
A. Yesterday was the first time, I did not have any copy. 
Q. I think I asked you this on yesterday. You didn't write 
the statement yourself, did you? · 
A. No, sir, I didn't. . 
Q. At the time Mr. Mayo came there to the station and 
got Junior or Willard and carried him down to the police 
station had anybody come there and talked to you about the 
accident prior to that ? 
A. No, sir, good many people around, I didn't talk to them. 
Re-examination by Mr. Battle: 
Q. You didn't talk to Mrs. Gable about this accident for 
four or five days? 
A. No, sir. 
Q. YOU didn't? 
A. No. 
Q. Did you talk to her the morning of the accident right 
after it happened? 
A. She over there, but I didn't talk to her about the acci-
dent, everything was so excited and upset. 
Q. Do you mean you were working for her and she came 
over to find out about this accident and you didn't even talk 
to her. 
page 159 r A. No, sir, I didn't say anything to her about 
it. 
Q. Didn't you tell Mrs. Gable and Mr. Hugh Miller that 
afternoon after Junior had this accident, that Junior had an 
accident and was not working in the plant at the time? 
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A. No, sir, I don't remember making those statements. 
Q. Did you or did you not make those statements? 
A. No, sir I did not. 
Witness stood aside. 
Mr. Hugh Miller, recalled to the witness stand, by .the 
Defendant, Florence R. Gable,. testified as follows : 
Examination in chief by Mr. Battle : 
Q. Mr. Miller did you go to the plant during the day of 
the accident? 
A. As well as I remember around 2 :30 or 3 o'clock I went 
over to the plant. 
Q. Did you go there in response to a telephone call? 
A. Yes. 
Q. Did you have any conversation with the witness who 
has just testified with reference to this accident? 
A. Yes. 
Q. What did he tell you about young Jameson's connection 
with it? 
A. He told me young Jameson volunteered to take this 
gas down to Mr. Ritchie's car, and that he was not working 
that day. 
page 160 ~ Q. Are you absolutely sure of that? 
A. Absolutely sure. 
Witness stood aside. 
Mr. J. C. Omohundro, another witness for the Defenda11.t 
.Florence R. Gable, being duly sworn, testified as follows : 
Examination in chief by Mr. Battle : 
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Q. You are Mr. J.C. Omohundro? 
A. Yes, sir. 
Q. Mr. Omohundro where were you working on the third 
day of last March? 
A. For Mrs. Gable at the California Oil Service. 
Q. And where do you work now? 
A. I work for J. W. Cobbs on West Main Street. 
Q. He is the man that recently bought out Lohr Brothers 
up at Union Station? 
A. Yes. 
Q. How long did you continue to work for Mrs. Gable 
after Mr. Bingler was hurt? 
A. I left sometime in March. 
Q. Did you leave of your own accord? 
A. Yes, sir. 
Q. The day Mr. Bingler was hurt, Mr. Omohundro; what 
time did you go to work that morning? 
A. I would say around 8 :30. 
Q. When you got there who was at the station? 
page 161 ~ A. Mr. E. C. Jameson. 
Q. Was young Junior Jameson there? 
A. No, sir. 
Q. Willard I believe his name is, was Willard a regular 
employee at the station Mr. Omohundro? 
A. No, sir. 
Q. He worked sometime over there? 
A. Yes, sir. 
Q. What were his times of working? 
A. He worked on week ends, Mr. E. C. Jameson and my-. 
self took alternate weekends off, he worked on week ends and 
in case of sickness; he was extra help to call in at any time. 
Q. He was extra man to call in at any time, with the ex-
ception of Saturdays and Sunday? 
A. Yes, sir. 
Florence R. Gable vs. W. R. Bingler 141 
J. C. Oniohundro 
Q. He worked regularly on Saturday and Sunday? 
A. Yes, sir. 
Q. Did all three of you people work at that station at any 
time? 
A. Yes, sir. 
Q. What was the occasion of that? 
A. After they finished transferring these tanks, fixing up 
like that, they had to do, he was hired a day or so to transfer 
some gas from one tank to another, he was not in front. 
Q. The only time the three of you worked together was 
after these tanks had been finished he was employed 
page 162 rto transfer the gas from one tank to another? 
A. Yes, sir. 
Q. And you reported that morning about 8 :30? 
A. Yes. 
Q. Did you go to work? 
A.Yes, sir. 
Q. Did you work there the balance of the day? 
A. Yes, sir. 
Q. Did you work in your usual normal and ordinary man-
ner that day? 
A. Yes, sir. 
Q. Do you recall seeing young Jameson come to the station 
that morning? 
A. Yes, sir. 
Q. What is your best judgment as to what time he got 
there? 
A. I would say a few minutes before the accident happened, 
probably 15 minutes maybe. 
Q. The acccident happened in your judgment about what 
time? 
A. I would say somewhere between ten and 11 o'clock. 
. Q. And he showed up a few minutes before the accident? 
A. Yes, sir. 
Q. Do you recall having any conversation with him before 
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the accident? What was he doing around !here? 
A. He just dropped in, he may have said a few words, I 
don't remember. . 
Q. Were you look_ing out for the front, workmg at the 
time? 
A. Yes, sir. 
page 163 ~ Q. Did Young Jameson service any cars, or wait 
on any customers that r1orning? 
A. As well as I recall, I don't think-we had but just a few 
that morning. 
Q. Do you think you attended to them? 
A. He may have helped, but I don't recall that he did. 
Q. Did he frequently loaf around there, when he was not 
working? 
A. Yes, sir. 
Q. What was Mr. E. C. Jameson doing that morning? 
A. He was makiing out reports in the inner office, inside 
there. 
Q. You were working the front? 
A. Yes, sir. 
Q. Will you please state to th~ Jury whether or not Junior 
Jameson was working at that station that day? 
A. He was not so far as I know. I had no power of either 
hiring him or firing him, but l am under the impression that 
he was not working. 
Q. You are of the impression that he was not working? 
A. Yes. · 
Q. Mr. Omohundro state what you· know of Mr. Ritchie 
coming up there and asking for gas ? 
A. Mr. Ritchie came in and said I am out of gas down 
below the railroad tracks, and Mr. Jameson said you are the 
very person I am looking for, I will see that the gas is put in 
the car. I got a can and drew the gas, and went 
page 164 ~to the door and asked Mr. Ritchie if the keys were 
in the car, he was standing in the door to the office 
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I 
like that, and he turned, I don't think he could even see me, 
and said yes, and I started out for the gas in the can, which 
was possibly on the island, when Willard picked it up and 
said, 'I will take it down for you', which he did. 
Q. Was that the last you saw of him until the accident 
happened? 
A. Yes, sir. 
Q. After the accident do you know what happened to 
\Villard Jameson? 
A. After the accident he went back in this little office he 
looked like he was broken up about it, and shortly after that 
Mr. Mayo came and took Willard down to the Police Station. 
Q. How long did he stay down there? 
A. No, I don't recall. 
Q. Did you see him any more that day? 
A. I think I saw him in the afternoon. 
Q. You think you saw him later in the afternoon? 
A. Yes. 
Q. Did he report back for work? 
A. No, sir. 
Q. I believe you are not working for Mrs. Gable now? 
A. No, sir. 
Q. Do you have any interest of any kind in this litiga-
tion? 
page 165 r A. No, sir. 
Cross Examination, by Mr. P~son: 
Q. Mr. Omohundro when you asked Mr. Ritchie about his· 
keys, where was Mr. Ritchie? 
A. Mr. Ritchie was inside the office talking to Mr. E. C. 
Jameson. 
Q. Where were you? 
A. Probably a little bit outside the door. 
Q. Were you where Mr. Ritchie could see you? 
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A. Yes, sir, if he had looked, but I don't think he looked. 
Q. You had worked on Mr. Ritchie's car, before hadn't 
you? 
A. Yes, sir. 
Q. And so had Willard Jameson? 
A. Yes, sir. 
Q. And his answer was the keys were in the car? 
A. Yes. 
Q. And you started out to pick up the gas? 
A. Yes. 
Q. · Which you think you had left on the island? 
A. I am not positive, probably on the island or somewhere 
outside there. 
Q. At that point what did you intend to do with it? 
· A. I intended to take the gas down and put it in Mr. 
Ritchie's car and bring it on back and fill it up. 
Q. And Willard said what? 
A. Willard said I will take it down for you, 
page 166 ~down to, the car. 
Mr. Battle: Take the gas down to the car? 
A. Yes, sir. 
Q. How did Willard know where the car was? 
A. Willard was there when Mr. Ritchie came in and heard 
it I guess. 
Q. Was \Villard where Mr. Ritchie could see him? 
A. I don't recall where he was, he was pretty close around 
there, all three in talking range in front of the office. 
Q. Were you in the Court room yesterday? 
A. Yes, sir, all day. 
Q. Did you hear Mr. Ritchie testify that he didn't see 
\Villard Jameson ? 
A. Probably he did not. 
Q. And without your telling him he knew where the car 
was? 
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A. Yes, sir, he probably overheard Mr. Ritchie. 
Q. When young Jameson said he would take the gas down 
to the car, did you say anything? 
A. No. 
Q. You knew what he was going to do? 
A. Yes. 
Q. You expected him to bring the car back, didn't you? 
A. Yes, sir. 
Q. Was that satisfactory with you? 
A. Yes, sir, so far as I was concerned. 
Q. Mr. Omohundro do you recall sometime 
page 167 raround Christmas coming to my office and having 
a talk with me? 
A. Yes, sir. 
Q. Do you remember on that occasion that I asked you 
whether or not Willard Jameson was working at the station 
that day? 
A. Yes, sir. 
Q. Do you recall that you were under the impression he 
was not working that day? 
A. Yes, sir. 
Q. And do you recall me saying to you, that he said he was 
working and so does his uncle? 
A. I think so. 
Q. And that you said if that is what his uncle says, he is 
the one who would know? 
A. I possibly said that. 
Q. Do you further remember making the statement that 
you had nothing to do with when he came to work or when 
he left that his uncle was the one to tell him? 
A. I said his uncle was manager. 
· Q. And you said further, that you were under the im-
pression he was not working, but you might be wrong? 
A. I remember making the statement he was not working, 
I don't recall stating I might be wrong. 
• 
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Q. As a matter of fact you didn't know when Willard was 
told to come to work, did you? 
A. No. 
Q. And you don't know whether he was told to 
page 168 ~come to work that day or not, do you? 
A. No. 
Re-direct examination by Mr. Battle: 
Q. What was the occasion of your going to Mr. Paxson's 
office-
Mr. Paxson : I sent for him, Mr. Battle. 
By the Court : Did you tell this boy he was not working 
that day and that you would take this gas down to the car? 
. 
A. No, sir, I did not, in fact he picked up the can and 
started before I knew where he was goi~g. 
By the Court: Did Mr. Jameson know he was there? 
A. I don't know, I suppose he did . 
By the Court : Was he close enough to have overheard and 
seen it? 
A. Yes, sir, I imagine he would have known it. 
,vitness stood aside. 
Mr. E. C. Jameson, recalled by the Court, testified as fol-
lows: 
By the Court: Did you know this boy had gone after the 
car with the gas ? 
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A. Yes, sir. 
By the Court: Did you tell him to go? 
A. Yes. 
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By the Court: Both of you knew the boy had gone down 
to get the car is that right? 
A. Yes, sir. 
page. 169~ Witness stood aside. 
Mrs. Florence R. Gable, the defendant, called as a witness 
in her own behalf, being duly sworn, testified as follows : 
Examination in Chief by Mr. Battle : 
Q. Mrs. Gable did you go over to the station after the- ac-
cident? · 
· A. Yes, I went over there, I usually go sometime in the 
day, and I went over there on this particular day sometime 
between ten and eleven o'clock, and I saw this post was 
lmocked down and I said to Mr. Jameson, "what happened?' 
Q : You talked to Mr. E. C. Jameson about the accident? 
A. Yes. 
Q. What did he tell you about Junior? 
A. As far as I remember, he said Junior came in with that 
car and had an accident. 
Q. Did he ~ake any statement as to whether or not Junior 
was not working thatd day? 
A. Yes, he said Junior was not working that day, ang 
Jt1nior would not have been working unless he called me, ex-
-cept on Saturday and Sunday he was to go to work, but othet 
days he would call me up first. 
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Q. Had he called you that morning? 
A. No. 
Q. And you definitely recall his telling you that 
page 170rJunior was not working that morning? 
A. Yes, sir. 
Cross Examination by Mr. Paxson: 
Q. Mrs. Gable, Mr. Jameson had called you about putting 
Junior to work two days prior to that, hadn't he? 
A. I presume he had. 
Q. Don't you know? 
A. I cannot recall. 
Q. You don't know, whether he called you then or not? 
A. He most likely did, because he never put him to work 
without calling me. 
Q. That is simply your opinion? 
A. Yes, my honest opinion. 
Q. But you don't know whether he called two days prior 
to that or not ? 
A. I couldn't say. 
Q. You do know that Junior worked? 
A. Yes. 
Q. And you paid him? 
A. Yes. 
Q. And you didn't call Jameson not to work him on the 
day of this accident? 
A. No. 
Q. And didn't give him any instructions not to hire him 
on the day of this accident? 
A. No. 
Witness stood aside. 
page 171 r Mr. Battle: The Defendant, Florence R. Gable 
rests. 
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Mr. Walker: We have no evidence on behalf of the Ritchie 
Defendants. 
Mr. Paxson : The Plaintiff rests. 
At this point the Jury retires to its chambers. 
The Court: Mr. Walker, you want to renew the motion 
Mr. Taylor made yesterday. 
Mr. Walker: Yes. 
Mr. Paxson·: I want to oppose the motion, if your Honor 
please. The leading cases on what is and is not agency cer-
tainly clearly indicate that where there is some evidence_ of 
agency it is the province of the Jury to pass upon the question 
of whether or not agency exists. 
The Court: vVhere is that evidence? 
Mr. Paxson: The fact that Mr. Ritchie said he was· asked 
about the keys, and he said they were in the car, and he was 
then asked if he knew one of the men at the station was going 
for the car, and he answered yes, and he was then asked, did 
you acquiesce in that, and he replied that he did, makes a 
prima facie case of agency. Mr. Ritchie knew that the auto-
mobile was going to be driven by someone, and he didn't ob-
ject to it, he acquiesced in it, and in fact gave his permission 
to it. 
The Court: The motion is granted, Mr. Ritchie 
page 172 tis not liable and insofar as he is concerned the court 
will have to strike the evidence. 
Mr. Taylor: That will of course apply to all the Ritchies? 
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The Court : Yes, of course. 
Mr. Paxson: We note an exception on the grounds stated. 
The Court: Do you want me to tell the Jury now that Mr. 
Ritchie and his firm are no longer in the case, or wait until 
after the argument? · 
Mr. Battle: I think you might as well explain to them now 
that there is no question of fact so far as they are concerned. 
and, therefore, nothing to pass upon .. 
The Court : All right do you want to make any motion now? 
Mr. Battle: Yes, I think we will make the same motion to 
strike the evidence. 
The Court : The motion is over-ruled. 
Mr. Battle: We note an exception. 
, (At this point the Jury returns to the Jury box.) 
The Court: Gentlemen of the Jury insofar as Mr. Ritchje 
or the members of his firm are concerned, they are out of this 
case. There is not sufficient evidence of fact to connect them, 
so you wont have to consider the case any further so far c\S 
the Ritchies are concerned. 1 
Mr. Battle : There is no conflict of evidence as 
page 173 rto them, and, therefore, ·nothing for -the Jury t~ 
pass upon. 
(At this point the Jury retires from the Court Room). 
I 
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page 174 t And thereupon the plaintiff offered the follow-
ing instructions and moved the Court to instruct 
the jury in accordance therewith, that is to say-
1. 
. The Court instructs the jury that if it believe from the 
evidence that W. R. Bingler sustained the injuries. and dam-
ages complained of as a result of the negligence of W. E. 
Jameson, then the _plaintiff, Bingler, is entitled to recover 
from the defendant, Jameson .. 
And if the jury further believes from the evidence that at 
the time of the accident the said W. E. Jameson was acting 
as agent for Florence R. Gable, in her own right, or Florence 
M. Gable trading as California Oil Service, or both, then 
such defendant or defendants are also liable, if the jury 
further believe from the evidence that at the time the said 
W. E. Jameson was acting within the scope of his authority. 
2. 
Tlie Court instructs the jury that where the evidence is in 
part favorable to the plaintiff and is in part favorable to the 
defendant or defendants, it is the province of the jury to 
determine which evidence is entitled to greater weight. But 
if the evidence is equally favorable to the plaintiff and the 
defendant or defendants, then all presu~ptions shall be con-
strued in favor of the plaintiff's right to recover. 
3. 
The Court instructs the jury that there is no in-
page 17 5 rflexible rule by which agency can be d~termined, 
but whatever form of proof is relied upon must 
have a tendency to prove agency and establish it by a pro-
ponderance of the evidence. Direct evidence is not indispen-
. sable-indeed it is frequently not available-but instead, cir- · 
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cumstances may be relied upon such as the relation of the 
parties to each other, and their conduct with ref e~ence to 
each other in determining whether or not agency exists. 
4. 
The Court instructs the jury that there is no legal limit to 
the damages they may award for personal injuries, and the 
jury is the judge of the extent of damages which, from the 
evidence, the plaintiff may be entitled to recover. 
5. 
The Court instructs the jury that if it find for the plain-
tiff, then in fixing damages, the jury should take into account 
the following: 
The physical and mental pain undergone by the plaintiff; 
The effect on his health and nervous system, according to 
its degree and its probable duration as likely to be. temporary 
or permanent; 
The monetary loss due to his disability from the injuries 
·including the effect of such injuries upon his future earning 
capacity; 
The amounts paid or to be paid by him for hospital, doctor 
and medical fees in his effort to relieve his sufferings and 
cure his injuries; 
And fix his damages in an amount you may be-
page 176 rlieve warranted by the evidence, not to exceed 
$10,000.00. 
6. 
The Court instructs the jury that if it believe from the 
evidence that Willard E. Jameson had been periodically em-
ployed at the service station of Florence R. Gable, and that 
he was at such service station on the morning of March 3rd 
' 1939, and if the jury further believe that on that occasion 
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the said Willard E. Jameson with the knowledge of either 
E. C. Jameson or J. C. Omohundro, and without objection 
from one or both of them, took a can of gasoline to the auto-
mobile of Ritchie for the purpose of bringing it back to the 
service station to fill the tank thereof or service of like char-
acter, then Willard E. Jameson was acting as agent and 
servant for the said Florence R. Gable. 
And the defendant, Florence R. Gable, offered the follow-
ing instructions, and moved the Courf to instruct the jury in 
accordance therewith, that is to say-
A. 
The Court instructs the jury that if they believe from the 
evidence that plaintiff became conscious of his danger before 
he was injured and could have prevented the injury by mov-
ing to a place of safety but failed to do so, then he was guilty 
of concurrent or contributory negligence and cannot recover. 
B. 
The Court instructs the jury that you cannot 
page 177 ~find a verdict against Florence R. Gable unless and 
until the plaintiff has proved by a preponderance of 
the evidence that at the time of the injury sustained by Mr. 
Bingler, the automobile was being driven by Willard E. 
Jameson, and that said Jameson at that time was the servant 
or agent of Florence R. Gable, acting within the scope of his 
employment. 
C. 
The Court instructs the jury that defendant, Florence R. 
Gable, is only liable for the negligence of her servants or 
agents acting within the scopes of their employment. And 
in attempting to fix liability, on her the burden of proof is 
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on the plaintiff to show that at the time of the injury and 
with respect to. the very transaction out of which the injury 
arose, Willard E. Jameson was her servant or agent acting 
within the scope of his employment, and unless this be proved 
by a preponderance of the evidence there can be no recovery 
against said Florence R. Gable. 
D. 
The Court instructs you that if you should believe from 
the evidence that Willard E. Jameson was not working for 
Florence R. Gable at the time of the injury to Mr. Bingler, 
and that said Jameson took the gasoline to the Ritchie car and 
drove said car back to the filling station either as a volunteer 
or for the accommodation of Ritchie or Omohundro, then the 
relationship of master and servant did not exist between said 
Jameson and Mrs. Gable, and there can be no recovery against 
her. 
page 178r E. 
' 
The Court instru~ts you that if you believe from the evid.:. 
enre · that Omohundro, the employee of the defendant, Flor-
ence R. Gable, had no authority from Florence R. Gable to 
employ assistants at the filling station, then the said Florence 
R. Gable cannot be held liable for the negligence of one whom 
Omohundro may have, by express request or implication, 
,vithout the knowledge or consent of Mrs. Gable, secured to 
render services for a customer at the station. 
page 179 r Objections and exceptions made to the giving 
and refusing of Instructions. 
The Court: All right take the Plaintiff's first. Is there 
any objection to No. 1? 
Mr. Battle: No. 
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The Court: All right how about No. 2? 
Mr. Battle: That is a new proposition to me. It disregards 
the burden of proof entirely. 
The Court: Mr. Paxson, have you any law for that? 
Mr. Paxson : What that instruction is supposed to embody 
is a well established principle of law that if there is a conflict 
in the evidence and the accounts or rights are equally divided 
the jury shall give the greater weight to the evidence of the 
plaintiff. 
The Court: It is not the law as I understand it. The law 
is that if the preponderance is not with the plaintiff, then he 
cannot recover. I cannot give that instruction. 
The Court: All right the next one No .. 3, is there any ob-
jection to that? 
Mr. Battle: Yes, sir, I think that instruction 
page 180 ~probably correctly states the law where one is deal· 
ing with another who is held out as the servant or 
agent. In that case you have a right to assume that he is 
duly authorized. If I hold out somebody as m:y agent and 
someone else deals with that agent as such you have a right 
to presume he was properly authorized. That does not apply 
here this man has no connection with Mr. Bingler so far as 
any contractual dealings with the servants or employees of 
Mrs. Gable are concerned. I don't think this principle ap-
plies to this particular case. 
The Court: I don't see any objection to it, you can have one 
to modify it, if you wish. 
Mr. Battle: We desire to note an exception. 
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The Court: This next one, that is an abstract proposition 
of law. The theory is right, you cannot express it that way. 
Mr. Battle: It is good law, but it is simply an abstract 
proposition, I don't see that it has any application here. 
The Court : Suppose you change that. 
Mr. Paxson: I think my instruction is good as offered and 
I prefer to have it refused and let you alter it. 
The Court : I will refuse it as offered and give it as amend-
ed ; in its original form it does not state anything but an ab-
stract proposition of law. I think it is good law, 
· page 181 rJ will give it if you want these amendments made. 
Mr. Paxson : Are you requiring me to make the election. 
I am objecting to your amending it. 
The Court: You can object to that amendment. 
Mr. Paxson: That is what I want to do. 
The Court: All right I will give it in the altered form. 
Mr. Battle: I am frank to say that I cannot see any point 
in giving two instructions on measure of damages. Then~ is 
one here that says there is no legal limit on the amount which 
can be claimed in a damage suit, except in case of death it is 
limited to $10,000.00, and another very comprehensive one 
on the elements of damage. 
The Court : I have never given but one. I think the last 
one is better, it calls the attention of the jury to the elements 
of damage. 
Mr. Paxson: I think I am entitled to have this Jury know 
that he could have claimed $50,000.00. 
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The Court: If that is your purpose it has to go out, you 
ran argue that to the Jury. No. 4 will be refused, No. 5 is a 
very good instruction, I will give that one. 
The Court: All right no,v the Defendant's instructions, any 
objection to A? 
Mr. Paxson : There is no evidence in the record to sustain 
such an instruction to the Jury, nothing in the 
page 182 rgrounds of defense and not a scintilla of evidence 
on it. What are you trying to do inject contri-
butory negligence in the case at the end of it? 
Mr. Battle: That is all right, what of it? 
The Court: Well the only possible bearing it could have on 
the, case is the fact that Mr. Ritchie saw the car and was 
~tanding right by Mr. Bingler. With that evidence in this 
case I will have to give that instruction. 
Mr. Paxson : We certainly are going to have to except. 
As a matter of fact young Jameson has a guardian ad litem 
here and has filed general defense and offered no evidence on 
the merits, and can certainly stand no higher than his own 
testimony. 
The Court : Other people can make his defense. 
Mr. Paxson: If this Jury brought in a verdict finding 
voung Jameson not guilty of negligence you certainly would 
have to set it aside. 
The Court : That is possibly true, but if the Jury thinks 
Mr. Bingler could have heard the car, or did hear it, and did 
not take any precautions, they have a right to find in favor 
of both the defendants. 
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Mr. Paxson : There is no evidence in here on that. 
The Court : There. is a scintilla of evidence on that. 
Mr. Paxson: We object to the instruction both as origin-
ally offered and as amended. 
The Court: How about B? 
page 183 ~ Mr. Paxson: No objection to B. 
The Court : All right C. 
Mr. Paxson: I have no objection if the words, 'very trans-
action out of which the injury arose" are eliminated, I think 
the instruction is good. 
The Court : All right cut out that part in the middle you 
object to. Now D. 
Mr. Paxson: That is peremptory instruction. 
Mr. Battle: It is perfectly good law. 
Mr. Paxson: We do not think so. 
The Court: The law is all right, it is the phraseology of it 
in regard tQ this case. I think with these changes it is all 
right. 
The Court : I think E is terrible and I haye hap. to rewrite 
it. . 
Thereupon, the · Court rewrote Instruction E, as follows : 
The Court instructs you that if you believe from the evi-
dence that Omohundro, the employee of the defendant, Flor-
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ence R. Gable, had no authority from Florence R. Gable to 
_ employ assistants at the filling station, then the said Florence 
R. Gable cannot be held liable for the negligence of one whom 
Omohundro may have, by express request or implication, 
without the knowledge or consent of Mrs. Gable, secured to 
render services for a customer at the station. But if you be-
lieve that Willard E. Jameson took the gasoline from Omo-
hundro or from the premises with his consent, or with the 
consent of E. C. Jameson to put it in the Ritchie car, in order 
to drive it to the station, then Willard E. Jameson was acting 
as agent for Mrs. Gable. 
page 184r We would certainly object to that. 
,. 
The Court: That is the essence of the case right there. 
Mr. Battle: I think I · can show your Honor all kinds of 
aµthority for that, but if you are going to amend it in that 
way, we will withdraw the instruction, if that is the case. 
' The Court: If he was employed by Omohundro to take the 
gas down there, without any consent, acquiesence, or know-
leqge on Mrs. Gable's part, and never had worked there be-
fore, you are per£ ectly right, but if this boy took this gas 
from Omohundro, or from the premises with Jameson's 
consent, to put it in Ritchie's car, in order to drive it to the 
Station then he b~came the agent of Mrs. Gable. 
Mr. Battle: We will withdraw the whole instruction. We 
don't think that is the law. 
The Court: I am willing to give it with that addendum if 
you want it. 
Mr. Paxson: I would like to have the privilege of prepar-
ing an instruction along the lines you just indicated, 
160 Supreme Court of Appeals of Virginia 
The Court: All right go ahead, I think you have one_ there 
that covers it, you can offer one if you like, and I will pass 
on it. Instruction No. 6 offered by plaintiff. 
By Mr. Battle: We certainly object to that. 
The Court: That would be all right in connection with the 
one he offered. As an independent instruction I cannot give 
that. You have it practically covered already. Mine was 
explanatory of his. . 
Mr. Paxson: Without that instruction we don't think this 
jury is properly instructed. 
The Court: All right I don't expect counsel on 
page 185 ~either side to agree with the Court on all the in-
structions. Yott can take your exception. 
I 
The jury returns to the box and after hearing the instruc-
tions of the Court were given the following oral instruction : 
\ 
The Court: Gentlemen of the Jury, those statements and 
the evidence in the Police Court are only to be taken by you as 
affecting the credibility of these J amesons, and not as having 
probative value as to the liability or non liability of any party 
in this case. It is not evidence except to contradict these wit-
nesses. Is that clear? 
The final acti~n of the Court on the instructions offered by 
the plaintiff was : 
Instruction No. 1 as offered, was given. 
I 
Instruction No. 2 as offered was rejected, and the follow-
ing given as No. 2 : 
The Court instructs the jury that proof of an express 
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contract of agency is not essential to the establishment of the 
relationship of principal and agent. It may be inferred from 
facts and circumstances, including the conduct of the parties. 
Instruction No. 3, amended, and given as follows: 
The Court instructs the jury that there is no inflexible rule 
by which agency can be determined, but agency must be estab-
lished by a preponderance of the evidence. Direct evidence 
is not indispensable, but circumstances may be relied upQI]. 
such as the relation of the parties to each other, and their 
conduct with reference to each other in determining whether 
or not agency exists. 
page 186 t Instruction No. 4 refused. 
Imt!"uction No. 5 as offered, was given. 
Instruction No. 6 refused. 
The final action of the Court on the instructions offered by 
the defendant, Florence R. Gable, was: 
Instruction A was given after being amended as follows : 
The Court instructs the jury that if they believe from the 
evi<lence that plaintiff became conscious of his danger before 
he was in ju red, or by the exercise of reasonable care could 
have known it, and could have prevented the injury by mov-
. ing to a place of safety but failed to do so, then he was guilty 
of concurrent or contributory negligence and cannot recover. 
Instruction B was given as offered. 
Instruction C was given after being amended as follows: 
The Court instructs the jury that defendant, Florence R. 
~Gable, is only liable for the negligence of her servants or 
agents acting within the scope of their employment. And in 
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attempting to fix liability on her the burden of proof is on 
the plaintiff to show that at the time of the injury Willard E. 
Jameson was her servant or agent acting within the scope of 
his employment, arid unless this be proved by a proponderance 
of the evidence there can be no recovery against said Florence 
R. Gable. 
I nstructiori D was given, after being amended as follows : 
The Court instructs you that if you should be-
page 187 rlieve from the evidence that Willard E. Jameson 
was not working for Florence R. Gable at the 
thne of the injury to Mr. Bingler, and that said Jameson took 
the gasoline to the Ritchie car and drove said car back to the 
filling station solely as a volunteer and merely for the accom-
modation of Ritchie or Omohundro, then the relationship of 
master and servant did not exist between said Jameson and 
Mrs. Gable, and there can be no recovery against her. 
Instruction. E was refused. 
Counsel for plaintiff thereupon, on the grounds heretofore 
stated, excepted to the action of the Court in declining to give 
Instruction No. 2 as offered; in amending Instruction No. 3, 
and in declining to give Instructions Nos. 4 and 6; and, 
Counsel for defendant, Florence R. Gable, thereupon on 
the grounds· heretofore stated, excepted to the action of the 
Court : in amending Instruction A ; in amending Instruction 
C; in amending Instruction D ; and in declining to give In-
struction E without the amendment proposed by the Court. 
page 188 r Be it further remembered that in the course of 
the closing argument to the jury, Mr. Battle, of 
counsel for Florence R. Gable made reference, on several oc.,. 
casions, to an effort of E. C. Jameson and Willard E. Jameson 
to ruin Mrs. Gable. Said Mr. Battle "You have heard what 
Jameson told Mr. Miller about ruining Mrs. Gable, and you 
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now see him here attempting to carry out his threat. He said 
he would do everything he could to ruin her. I don't believe 
you gentlemen are going to let the Jamesons get away with it." 
And on another occasion said Mr. Battle "Jameson was angry 
because Mrs. Gable discharged him, and now he is trying to 
min her, just as he said he would." 
And thereafter, in the closing argument for the plaintiff, 
Mr. Paxson made the following remarks : 
• 
Mr. Paxson: Gentlemen of the jury, you give me the judg-
ment and I'll guarantee it will not ruin Mrs. Gable; I'll guar-
antee it will not hurt Mrs. Gable. 
Mr. Battle: I object to that. 
The Court: I don't think Mr. Paxson ought to have made 
the statement but I don't think it is sufficient to prejudice the 
jury. All right, go ahead. 
At the close of the argument, and before the jury had re-
tired to its chambers, and iri the absence of the jury, the Court" 
made the following statement : 
. 
The Court: During the course of Mr. Paxson's conclud-
ing argt\ment, he made a statment to the effect that Mrs. 
Gable would not be hurt or broke by a judgment for the plain-
. tiff. To that statement counsel for the defense made an ob-
jection. The Court at that time tentatively rules that he 
didn't think the Defendant would be prejudiced by 
page 189 ~the statement. But in view of other statements 
that have been made about Mr. Paxson's knowing 
who the man who got the statements from witnesses was, the 
Jury may be bound to conclude the reference was to insurance. 
J f that is the case and Mr. Battle wants to object to it and ask 
for a mistrial, I will he glad to consider that at this time, be-
cause the ~upreme Court ha~ been very careful to try to em-
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phasize that it is against the law to have any reference to 
insurance in a case of this kind, and while it is true that many 
juries probably. assume that most people are insured, never-
theless I am bound by the Supreme Court's views on this 
matter. So that if Mr. Battle wants to ask that the jury be 
discharged from consideration of this case the Court will en-
tertain such a motion. 
Mr. Battle: I would like to have until after lunch to think 
this matter over. 
After Court reconvened the following . proceedings were 
had: 
The Court: Are there any further motions by counsel or 
any further action before the Jury takes the case. 
Mr. Battle: No, sir, I think not. 
At the conclusion of the argument of Counsel, the jury re-
tired and returned ,vith the following verdict : 
We, the jury, find for the Plaintiff damages in the sum of 
Ten Thousand Dollars, ($10,000.00) against Florence M. 
Gable, trading as California Oil Service. 
J. E. ELLINGTON, Foreman. 
page 190 ~ After the return of the verdict: 
The Court: Gentlemen of the jury, have you reached a 
verdict? 
The Foreman: Yes, handing verdict to the Court. 
The Court: "We, the Jury, find for the Plaintiff, and fix 
his damages at $10,000.00, against the Defendant Florence 
. ' 
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J.1. Gable, trading as the California Oil Service." Do you all 
agree, gentlemen, that is your verdict? 
Answer: Yes. 
T'he Court : "Is the form of the verdict satisfactory to you 
gentlemen?" There being no response, the jury was dis-
charged. 
The Court: Are there any motions? 
lVIr. Battle: We want to make a motion to ·set the verdict 
aside as contrary to the law and the evidence and for misdirec-
tion of the jury by the Court, in declining to give instructions 
offered, amending instructions offered, and particularly on 
the ground that the jury has found a verdict against a prin-
cipal or master and has found no verdict against the per-
petrator of the negligent act. I am frank to say that I would 
like to have a little time to find authority on that. 
The Court: Yes, there is very grave doubt about whether 
the verdict is good without finding against the perpetrator of 
the act, but no one asked that the verdict be changed. Of 
course, the boy is liable if Mrs. Gable is liable. I suppose 
the Jury thought a verdict against the boy would not be worth 
<1:_nything a11y way. As far as the other points are concerned, 
it will not be necessary to go into them. I think the verdict 
of the jury is entirely right. I think it should 
page 191 rhave been given, but it might be that the form of 
the verdict is wrong and may have to be set aside. 
I would like to have a little time to look into that myself. 
I, A. D. Dabney, Judge of the Corporation Court of the 
City of Charlottesville, do hereby certify that the foregoing 
is a true and correct report of the testimony and other in-
cidents of the trial in the case of W. R. Bingler v. T. C. 
Richie, Florence R. Gable, and W. E. Jameson, tried before 
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me and a jury in the Corporation Court of the City of Char-
lottesville on March 28th and 29th, 1940; that said. report 
was presented to me for authentication and verification on 
the 1st day of June, 1940, which is within sixty days of 
final judgment; and I do further certify that before authen-
. ticating and verifying said report it appeared in writing 
that the Attorneys of record for the plaintiff. W. R. Bingler, 
and for the defendant, T. C. Richie, in his own right, T. 
C. Richie, Elizabeth B. Richie, and Robert F. Richie trading 
as Richie Electric Company, and the Guardian ad !item -
for W. E. Jameson, had reasonable notice in writing of the 
time and place when said report of the testimony and other 
incidents of the trial would be presented to me for verifi-
cation. 
Given under my hand this 1st day of June, 1940. 
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(Signed) A. D. DABNEY 
Judge of the Corporation Court of 
the City of Charlottesville 
ORDER 
March 29th, 1940 
On this the 29th day of March, 1940,, came again the 
-parties to the above entitled action, in person and by their 
attorneys, and likewise came again the jurors sworn for 
the trial of this action, pursuant to their adjournment on 
yesterday. 
Thereupon, after the evidence for the plaintiff and on 
behalf of Florence R. Gable, in her own right, and Florence 
R. 'Gable, trading as California Oil Service, had been fully 
introduced, counsel for T. C. Richie and the several partners 
trading as Richie Electric Company moved the Court to 
strike the evidence so introduced upon the ground that the 
same wholly fails to establish the relationship of -agency 
between said defendants and Willard E. Jameson, the oper-
ator of the automobile at the time of. the injury complained 
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of, and that Florence R. Gable, in her own right, and Florence 
R. Gable, trading as California Qil Service, as an independent 
contractor, had full possession of and control over said auto-
mobile at the time of the injury. 
And the Court, having fully heard the argument of 
counsel upon said motion and being of opinion that such 
evidence does so fail to establish the relationship of agency 
between such parties defendant, doth sustain said motion to 
strike the evidence as to said T. C. Richie and the several 
partners trading as Richie Electric Company; and there being 
no issue of fact as to such question for determination by 
the jury, the jury was instructed that there was 
page 193 ~no evidence to support a verdict against T. C. Rich-
ie -and the several partners trading as Richie Elec-
tric Company. To this action and ruling of the Court the 
plaintiff, by counsel, excepts upon the ground that the evi-
dence herein introduced does establish a prima facie relat-
ionship of agency and that the jury should be perm.itted in 
their verdict to determine such question. 
Thereupon, counsel for the defendant Florence R. Gable 
moved the Court to strike the evidence introduced in this 
case and to withdraw the same from consideration by the 
jury. But the Court overruled said motion and declined so 
to strike the evidence; to which action and ruling of the Court 
counsel for said defendant excepted. -
And, therupon, the jurors aforesaid, having heard the 
arguments of counsel and having received the instructions 
of the Court, retired to their room to consider of their ver-
dict and after some time returned into court with the follow-
ing verdict, to-wit: 
"WE, THE JURY, FIND FOR THE PLAINTIFF 
DAMAGES IN THE SUM OF TEN THOUSAND DOL-
LARS, ($10,000.00), AGAINST FLORENCE R. GABLE, 
TRADING AS CALIFORNIA OIL SERVICE. J. E. 
ELLINGTON:, FOREMAN." 
. And the jury.was discharged. 
' 
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Therupon the said defendant, Florence R. Gable, by counsel; 
moved the Court to set aside the aforesaid verdict of the 
jin-y and to enter judgment for her or to award her a new 
trial upon the following grounds:- · 
page 194 t ( 1 )° That said verdict is contrary to the law 
and the evidence; 
(2) That the Court erred in giving to the jury, over objec-
tion by counsel for said defendant, certain instructions offered 
by the plaintiff; 
( 3) That the Court erred in refusing certain instructions 
offered by this defendant; 
( 4) That the Court erred in amending certain instruc-
tions offered on behalf of this defendant; 
( 5) ·That the verdict of the jury is fatally defective be-
cause it awards damages against Florence R. Gable, as 
principal, and fails to award damages against Willard E. 
Jameson, co-defendant, the actual operator of the automobile 
involved in the accident; 
( 6) That counsel for plaintiff made improper statements 
in his closing argument to the jury;; and 
(7) That the amount of the verdict is excessive. 
Theretipon, counsel for said plaintiff moved the Court to 
set aside the aforesaid verdict of the jury and to enter up 
judgment for said plaintiff against the co-defendant Willard 
E. Jameson, as well as against Florence R. Gable, in her 
own right, and Florence R. Gable, trading as California Oil 
Service, and against the defendants, T. C. Richie, in his 
own right, T. C. Richie, Elizabeth B. Richie, and Robert 
F. Richie, partners trading as Richie Electric Company, in 
the amount of damages as ascertained by the jury in its ver-
dict aforesaid. And counsel for said T. C. Richie and part-
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ners moved the Court to enter final judgment for 
page 195 rthem. And H. E. Belt, guardian ad litem for 
Willard E. Jameson, moved the Court to enter 
up final judgment in favor of said \,Villard E. Jameson upon 
the jury's verdict. 
And Counsel for said plaintiff and for said defendants. 
desiring time to prepare and present argument to the Court in 
support of their respective motions aforesaid, the Court,. 
allowing such time, doth .order that this· case be continued 
until a later date, April 4th, 1940, being now fixed as the 
date for argument upon such motions. 
ORDER 
April 5th, 1940 
This day came again the parties to this action by their 
respective attorneys, and came also Henry E. Belt, guardian 
ad litem for the infant defendant, \,Villard E. Jameson. And 
Florence R. Gable having heretofore moved the Court to set 
aside the verdict of the jury and either enter final judgment 
in her favor or award her a new _trial on grounds heretofore 
stated, and the plaintiff, W. R. Bingler, having heretofore 
moved the court to set aside the verdict of the jury as being 
contrary to the law and t).le evidence on grounds heretofore 
stated, and counsel for T. C. Ri.chie, and T. C. Richie and 
others, trading as Richie Electric Company, having hereto-
fore moved the court to enter final 'judgment in favor of T. 
C. Richie in his own right as well as T. C. Richie and others 
trading as Richie Electric Company, and the guard-
page 196 Han ad litem, Henry E. Belt, having heretofore 
moved the court to enter final judgment in favor 
of the infant defendant, Willard E. Jameson, the matter 
was thereupon argued by counsel. 
And the court, having maturely considered the aforesaid 
1i1otions and the arguments of counsel, doth overrule the said 
rnotion made on behalf of Florence R. Gable and the court 
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doth overrule the motion of Henry E. Belt, guardian ad litem 
for the inf ant defendant, Willard E. Jameson, and the court 
doth sustain the motion of \V. R. Bingler and doth hereby 
set aside the verdict of the jury hereinbefore rendered as 
being contrary to the law and to the evidence for failure to 
find a verdict against W. E. Jameson, and the court doth 
sustain the motion of T. C. Richie in his own right and T. 
C. Richie and others, trading as Richie Electric Company 
to enter final judgment in favor of said Richies. 
And the court, being of opinion· that the verdict rendered 
on the issues presented and the evidence before said court 
is such that final judgment should be entered as to all parties 
in accordance with Code section 6251 of the Virginia Code, 
doth hereby order that W. R. Bingler, the plaintiff herein, 
recover and have judgment against Willard E. Jameson, 
Florence R. Gable, in her own right, and Florence R. Gable, 
trading as California Oil Service, in the sum of Ten Thousand 
Dollars ($10,000.00), together with his costs in this matter 
expended, and interest from March 29, 1940. 
And the Court doth further order that W. R. Bingler re-
cover and have nothing from T. C. Richie in his 
page 197 }own right and T. C. Richie et als trading ~s Richie 
Electric Company and that T. C. Richie, 
EHzabeth B. Richie and Robert F. Richie, trading as Richie 
Electric Company recover judgment against the plaintiff, 
vV. R. Bingler for their co~ts in this behajf expended. 
To all of which action of the court Florence R. Gable, 
in her own right and trading as California Oil Service, ex-
cepted and her counsel having indicated their intention to apply 
to the Virginia Supreme Court of Appeals for a writ of error 
and supersedeas to said judgment, and having moved the 
court to suspend the judgment herein granted, the court doth 
order that the operation of said judgment be suspended fo\ 
a period of sixty (60) days from date hereof conditioned 
upon the said Florence R. Gable and Florence R. Gable, trad-
ing as California Oil ~ervice entering into a suspending bond 
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with this court in the penalty of One Thousand Dollars, 
($1,000.00) ,. with approved surety thereon. 
VIRGINIA: 
In the Clerk's Office of the Corporation Court of the City of 
Charlottesville, June 11, 1940. 
I, C. E. Moran, Clerk, of the Corporation Court of the 
City of Charlottesville, Virginia, hereby certify that the 
foregoing is a true, accurate and complete transcript of the 
record in the action at law therein pending under 
page 198 ~the style of 
W. R. BINGLER ............................ Plaintiff 
v. 
T. C. RICHIE, IN HIS OWN RIGHT, 
T. C. RICHIE, ELIZABETH B. RICHIE 
AND ROBERT F. RICHIE, TRADING AS 
RICHIE ELECTRIC COMPANY, FLORENCE 
R. GABLE, IN HER OWN RIGHT, AND FLOR-
ENCE R. GABLE, TRADING AS CALIFORNIA 
OIL SERVICE, AND WILLARD E. JAMESON 
INFANT ........................ ~ ....... Defendants 
as · appears of record and on file in my said office, and which 
I, as Clerk of said court have been requested in writing tt 
copy on behalf of said defendant Florence R. Gable, in her 
own right, and Florence R. Gable, Trading as California Oil 
Service, for the purpose of its presentation, along with a 
· petit~on for a writ of error and supersedeas to the judgment 
therein pronounced, to the Supreme Court of Appeals of 
Virginia. 
And I further certify that it affirmatively appears froin 
the papers filed in said action that counsel of record for said 
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plaintiff, W.R. Bingler, counsel of rec~rd for said defendants, 
T'. C. Richie, in his own right, T. C. Richie, Elizabeth B. 
Richie, and Robert F. Richie, trading as Richie Electric 
Company, and Henry E. Belt, Guardian ad litem for said de-
fendant, Willard E. Jameson, an infant, had due and written 
notice of the intention of said defendant Florence R. Gable, in 
her own right, and Florence R. Gable, Trading as California 
Oil Service, to apply for the foregoing transcript and, further·, 
that such counsel likewise had due and written no:-
page 199 rtice of the time and place when and at which the 
foregoing report of the testimony, exceptions, and 
other incidents of the trial of said case were presented to 
the Judge of said court for verification and authentication. 
Given under my hand this 11th day of June, 1940. 
C. E. MORAN, Clerk. 
A Copy-Teste: 
I\.J. B. WATTS, Clerk. 
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